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THE SPEAKER (Mr Clarko) took the Chair at 11.00 amn, and read prayers.

PETITION - LEEDERVILLE PRIMARY SCHOOL, REMAIN OPEN
DR LAWRENCE (Glendalough - Leader of the Opposition) [ 11.05 am]: I present the
following petition -

To: The Honourable the Speaker and members of the Legislative Assembly of
the Parliament of Western Australia in Parliament assembled.
We the undersigned ask thar the Leederville Primary School remain open for the
benefit of all children in the Leederville area and further for the benefit of the
Leederville Community generally.
Your petitioners therefore humbly pray that you will give this matter earnest
consideration and your petitioners, as in duty bound, will ever pray.

The petition bears 276 signatures and I certify that it conforms to the standing orders of
the Legislative Assembly. The Minister refused to meet these people again yesterday.
The SPEAKER: I direct that the petition be brought to the Table of the House.
[See petition No 183.1

PETITION - BUSES, MANDURAN-ROCKINGUAM DIRECT SERVICE
MR MARSHALL (Murray) [11.06 am]: I present the following petition -

To: The Honourable the Speaker and members of the Legislative Assembly of
the Parliament of Western Australia in Parliament assembled.
We, the undersigned respectfully submit char a direct bus service commence
between Mandurah and Rockingham Bus Station to streamline access for
Mandurah residents, not only to Rockingh ant but to Frem an tle and Perth as well.
Your petitioners therefore humbly pray that you will give this matter earnest
consideration and your petitioners, as in duty bound, will ever pray.

The petition bears 52 signatures and I certify that it conforms to the standing orders of the
Legislative Assembly.
The SPEAKER: I direct that the petition be brought to the Table of the House.
[See petition No 184.]

PETITIONS - COMMON LAW AND WORKERS' COMPENSATION
RIGHTS, RETROSPECTIVE CHANGES

DR LAWRENCE (Glendalough - Leader of the Opposition) [11.08 am).: I present a
petition couched in the following terms -

To: The Honourable the Speaker and members of the Legislative Assembly of
the Parliament of Western Australia in Parliament assembled.
We the undersigned people of Western Australia on behalf of injured workers and
their families wish to express our opposition to and concern at the proposed unfair
and unjust retrospective changes to common law and workers compensation
rights, with effect from 4.00 pm on 30 June 1993 announced by the Minister for
Labour Relations at about 2.00 pm on 30 June 1993.
The planned removal of common law rights if a writ had not been issued before
4.00 pm on 30 June 1993, unless an injured worker can establish a 30% total body
impairment, is a draconian and unwarranted change to the law. It is estimated



that 90% of common law claims will be disentitled to compensation. It has not
been shown by the Minister that any extensions under the Workers Compensation
Act will adequately compensate injured workers.
Your petitioners therefore humbly pray chat you will give this matter earnest
consideration and your petitioners, as in duty bound, will ever pray.

The petition bears 1 549 signatures and I certify that it conforms to the standing orders of
the Legislative Assembly.
The SPEAKER: I direct that the petition be brought to the Table of the House.
A similar petition was presented by Mr Catania (230 signatures).
(See petition Nos 185 and 186.]

DEPUTY CHAIRMAN OF COMMITTEES - APPOINTMENT
THE SPEAKER (Mr Clarko): I advise that I have nominated the member for Morley
as a Deputy Chairman of Committees to take the place of the member for Mitchell, who
is no longer required to act as a Deputy Chairman.

RATES AND CHARCES (REBATES AND DEFERMENTS) AMENDMENT
BILL

Message - Appropriations
Message from the Lieutenant Governor and Deputy of the Governor received and read
recommending appropriations for the purposes of the Bill.

STATEMENT - BY THE LEADER OF THE HOUSE
Sitting Times Extension; Private Members' Business Times Reduction

MR C.J. BARNETT (Coutesloe, - Leader of the House) [It. 10 am]: The Government
is concerned that it has a very extensive legislative program. Although the Parliament
will most probably sit for more weeks and more days in 1993 than was originally
anticipated, we are determined to Progress with our program.
Mrs Henderson: What happened to the first one?
Mr C.J. BARNETT: A new Government has to get its legislation ready. I am sure that
all members would be aware that there are vital pieces of legislation on the Notice Paper
that the Government wants to deal with, and deal with in a proper way. Accordingly, as a
courtesy to the House, I advise of the following intentions of the Government. The first,
relating to this week, is that we will sit tonight and, depending on progress with respect to
the workers' compensation legislation, it is proposed that we will sic tomorrow from
11.00 am until 6.00 pm.
I also advise that private members' business and grievances will cease from the week
ending 4 November; that is, the last day of private members' business will be 3
November. It has been the custom for many years in this House that private members'
business will come to an end well before the end of the session. In 1984 private
members' business finished seven weeks before the end of the session; in 1986 it finished
within five weeks, and so on. That is quite in order and consistent with the practice of
this House.
I also advise members that the proposed recess weeks - those weeks beginning 16
November and 23 November - will now be sitting weeks. As a result of the Parliament
now sitting right through, we hope the Parliament will rise one week earlier. Subject to
satisfactory progress on legislation, it is the intention of the Government to rise in the
week ending 9 December. I realise that puts a heavy workload on all members of
Parliament; but the Government has a number of major items of legislation. The
Government is not pleased with the rate of progress of legislation and we have -
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Several members interjected.
The SPEAKER: Order! It is impossible to hear die comments of the Leader of the
House. I urge the members who ar interjecting to restrain themselves.
Mr C.J. BARNErr: We are not pleased with the rate of progress of legislation.
Therefore, die Government has done two things: It has extended sitting times for the
Parliament for debate -

Several members interjected.
The SPEAKER: Order!
Mr C.J. BARNETT: - and it has reduced the rime for private members' business so that
the Parliament can concentrate on the business of the Government for the remainder of
the year.

MINISTERIAL STATEMENT - BY THE ATTORNEY GENERAL
Western Women Financial Services Pry Lid, Settlement

MRS EDWARDES (Kingsley - Attorney General) [11.14 am]:, I am very pleased to be
able to advise the House -

Points of Order
Mr RIPPER: Mr Speaker, under which standing order is the Attorney General delivering
the statement? Is it a brief ministerial statement?
Mrs EDWARDES: No.
The SPEAKER: Order! The question is that leave be granted to allow the Attorney
General to make a ministerial statement.
Dr Lawrence: No. You don't put the question like that. We have not received a copy of
the statement.
The SPEAKER: Order! I have been advised of the fact that somebody has indicated that
that person does not grant leave. Therefore, a ministerial statement cannot be made.
Mr RIPPER: This is perhaps a bit unusual. Under the convention the Opposition should
have been given a copy of the statement one hour in advance to enable us to provide a
response. Leave will be granted if we are given a copy of the statement for at least one
hour.
Mrs EDWARDES: On the same point of order: I checked the standing orders and there
is no requirement to have a formal written statement. I do not have a fonnal written
statement. I was prepared to speak to the House on the documentation. I did not intend
to do this in a formal way, in writing. Obviously the members opposite are nor interested
in hearing the information relating to the settlement of Western Women. The standing
orders do not provide that a written statement is required for this ministerial statement.
Several members interjected.
The SPEAKER: Order!

Mrs EDWARDES: I am simply amazed that the members opposite are not prepared to
allow me
Mr Thonmas. Sit down!
Several members interjected.
The SPEAKER: Order! The member for Cockburn.
Mrs EDWARDES: I am amazed that members opposite will not allow me to speak to
this matter without it being formally in writing in front of me.
Mr RIPPER: flat is the convention.
The SPEAKER: Order! There are two types of leave in this place. One can be debarred
by one person saying no and the other is by way of a motion. I apologise for that
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confusion. The situation is that leave has been denied for the Minister to make a
ministerial statement. I know that the Leader of the House for the Opposition has
indicated that if a copy of the statement were provided, he would be prepared to grant
leave for the Attorney General to make the ministerial statement. Itris not for me to take
a part in this matter. That is the situation.
Mr RIPPER: Give us a copy of the statement and we will give you leave.

MATTER OF PUBLIC IMPORTANCE - SCHOOLS, ASBESTOS ROOFS
ENCAPSULATION AND REPLACEMENT PROGRAM

THE SPEAKER (Mr Clarko): I have received a letter from the member for Armadale
seeking to debate as a matter of public importance the encapsulation of asbestos in school
roofs.
If sufficient members agree to this motion, I will allow it.
[At least five members rose in their places.]
The SPEAKER: In accordance with the Sessional Order, 30 minutes will be allocated to
each side of the House for the purpose of this debate.
MRS HALLAHAN (Armadale) 1 11. 18 am]: I move -

That this House urges the Government to resume, as a matter of priority, the
program of encapsulation and replacement of asbestos roofs in WA schools.

This matter has come to the attention of the public very sharply as a result of a response
to question 1133 which came to me the day before ye sterday, wherein I asked -

Has the Government allocated any funds specifically for the encapsulation of
asbestos in school roofs in 1993-94?

The response was no. That response has been greeted with some dismay by many
communities where members of the now Government generated a lot of anxiety about the
condition of school roofs, in particular.
The next question I asked states -

If so, how much?
Of course, that is not applicable because nothing was allocated. By way of explanation
the Government inserted this as an answer to that question -

Recently the Ministry of Education has had the matter of encapsulation versus
replacement of asbestos-cement roofs fully evaluated, and expert advise is that
encapsulation is no longer a cost effective strategy from an asset management
view point in the longer term. Therefore, it is unlikely that any future program of
this nature will be undertaken.

The third part of the question states -

Does the Parliamentary Secretary stand by his pre-election statement that the
State Government should spend $6m encapsulating all asbestos school roofs to
allay community fears.

The answer was -

Bearing in mind the recent cost effectiveness evaluation of replacement versus
encapsulation, die Government will follow the expert advice and utilise available
funds for replacement of asbestos-cement roofs rather than encapsulation. The
structural condition of all roofs will continue to be inspected as part of the routine
annual inspection. Those roofs which are found to be structurally unsound will be
listed for replacement.

Two questions come out of that, of course: What is the expert advice, and will the
Government table that? Certainly I will be requesting that, as we do need to have it. All
members should be equipped with that particularly for those communities which were
very concerned about asbestos cement products in their schools. That very largely
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resulted from the activity of Opposition members, now Government members, who
generated a lot of irresponsible anxiety in school communities - teaching staff, parents
and students - yet these very same members am walking away from any provision of
funds whatever. The second point that comes out of this answer relates to the pool of
funds which would be used to replace those roofs which are deemed to be structurally
unsound. There is no indication in the answer, which the Minister could have told us,
about the allocation in the Budget. As we now know, there is no allocation for the
encapsulation program to continue, flat is despite very specific undertakings that were
given prior to the election, from the Premier down. Where will those funds come from
for this replacement program where that is deemed to be necessary in preference to an
encapsulation or sealing program? Is there a pool of funds from which that can be taken?
We all know that the Education budget, despite its being portrayed - I thought the media
were kind to the Government - as a good budget for education, is demonstrably not a
good budget for education, and as each week goes on we become aware of other
expenditures in it which will take away from spending on education.
This week it became clear that $5.5m will be spent on redundancy payments for school
gardeners and cleaners. That is another very sizeable chunk of money out of the
Education budget which was not apparent earlier. If one rakes that off, along with the
other items that have been identified, and adds, for example, the loan scheme to the
non-government school sector - even though the Government reduced that by 10 per cent
this year and added it to the new capital works program - we estimate a reduction of
something like 60 per cent on new capital works programs. An amount of $20m has been
taken off the maintenance program. In the early hours after the Budget was tabled the
Opposition estimated that the Government had reduced the maintenance budget by about
37 per cent- It is now clear that the reduction in the maintenance program for schools in
general, taking all matters into account, is something like 50 per cent. So we
underestimated the very serious decrease in the maintenance fund for schools. As we
know, this is a matter of concern to communities. That was played up fully by the now
Government when it was in Opposition.
We have a serious situation. The Education budget is not adequate to meet the needs of
the whole portfolio over the next 12 months, and the Government is pulling back from an
election commitment given by several members opposite. I will give members some
examples of the unbelievable turnaround by the Government in cutting this program. On
the Sattler program on I1I September 1992, just a year ago, the then Leader of the
Opposition, Richard Court, said -

..and so we have given a Commitment, we want to, as quickly as we possibly
can, to go about the process of replacing the roofs in the schools that have got the
problems.

Howard Sattler asked how he would afford it and Mr Court replied -

Well, we're going to have a strong economy Howard and we're going to give a
greater priority to this type of issue.

The way this Government gives a greater priority is to make no allocation whatever. The
member for Roleyscone. who had carriage of the Education portfolio, was reported in The
West Australian on 20 October 1992. Members should keep in mind that this was
leading up to the election, and members opposite must be held responsible for the anxiety
that they caused people in many communities, particularly as it related to the health of
children. The article states -

.. Opposition education spokesman Fred Tubby yesterday urged the
Government to pull its head out of the sand and address the asbestos problem
before public hysteria broke out.
Mr Tubby agreed that replacing all asbestos school roofs was a waste of money.
But for $6 million they could be covered with a protective material, he said.
"It's a paltry amount of money and if they pay half this year and half next year the
problem will be taken right off the agenda," Mr Tubby said.
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Mr Strickland: It was the best advice available at the rime.
Mrs HALLAHAN: The member for Scarborough should run and hide his head in the
sand, because he played an irresponsible role at Deanmnore Primary School where he
whipped up a lot of community concern about that.
Mr Strickland: It was not whipped up by me, you failed to address the problem, and we
will address it in due course.
Mrs HALLAHAN: The member for Scarborough must face the fact that his Government
allocated no funds to address the issue in the whole of the financial year; so where are the
genuine concerns now from the member for Scarborough?
Mr Strickland: They are still there.
Mrs HALLAHAN: Yes, but they do not warrant the activity to look after the concerns.
Dr Lawrence: That statement seemed to be saying there was no need for action.
Mrs HALLAHAN:- Yes it did, and he seems also to be saying some other things which
are a bit surprising as well. I will turn to this remarkable leadership opposite. The
member for Nedlands and the member for Coxtesloe were both reported in the Floreat
Post on 6 October 1992. The report stated that Education Minister Kay Hallahan had
accused Cottesloe Liberal MP Colin Barnett of 'scaremongering" with claims that
asbestos roofs put students and teachers at risk. It said -

Mr Barnett and Opposition Leader Richard Court replied that her remarks were
callous and irresponsible.

This is despite the fact that those two members are literate people. They could have read
the WAACHS report that said asbestos products were not dangerous in themselves, and
represented negligible risk. Those members ignored expert advice and created and built
on uncertainty and concern. The article continues -

Mr Barnett and Mr Court said in a press statement that Mrs H-allahan's response
underlined the Government's inaction in addressing serious concerns of WA
students and teachers.

Where do they stand today? An article in the Wanneroc Times on 29 September 1992
relates to comments by the now Premier, who was then in Opposition. The report states -

The Opposition claims the government has avoided taking action in treating
potentially dangerous asbestos roofs.
Opposition Leader Richard Court said more than 100 schools in WA were
classified as grade four, the second worst rating for asbestos in buildings.

This is very significant. The article continues -

Spending just over one million dollars to ensure the safety of our children seems a
small price to pay.

The member for Nedlands still had not read the expert advice which said it was not a
matter of safety, but some roofs were deteriorating. The Labor Government established
categories from one to five and set in place a sealing program. In 199 1-92 category five
roofs were sealed. The rationale for that was not only the amount of community concern
but also economic assessment. From an asset management viewpoint encapsulation
would prolong the life of a school roof while also addressing community concern. The
Lawrence Labor Government very effectively undertook that program. Here we have the
Premier indicating that grade 4 roofs should also be encapsulated, yet his Government
did not allocate one dollar for the continuing encapsulation program of category 4
asbestos cement roof schools. On 29 September 1992 the member for Coctesloc was
reported as accusing the Government of delaying the asbestos removal program until
1995. He said that work should begin immediately! Where is that program which should
begin immediately? What are these communities to think? Not only were, they misled by
the members of this Government by not putting before them accurate information about
the hazard associated with the asbestos cement products, but also, in a reprehensible way,
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for very shallow political gain, members opposite built on community fears rather than
educating and informing the community in an effort to alleviate community fears. It built
on those anxieties and made undertakings which it now has no intention of meeting.
Dr Lawrence: It has the money, but it is spending $lmi on Mabo and other propaganda.
It sends out glossy pamphlets on the Perth City Council.
Mrs HALLAHAN: The Leader of the Opposition has just pointed out that the
Government has been spending money on publicity at the expense of sound programs of
asset management. The member for Scarborough by interjection said that we have not
seen anything yet and we should wait until we see what his Government spends on public
relations in the subsequent years.
Mr Strickland: Stop misrepresenting mne,
Mrs HALLAI-AN: The member should consider what he is saying. I am not responsible
for his words; that is what the member just said. It is extraordinary. The Opposition will
be watching what happens with great interest. Many of the communities he and his
colleagues sent into a frenzy of concern will also be watching the Government very
carefully.
Mr Taylor: You beat it up and you will be beaten up for it.
Mr Strickland: I did not beat it up; it was genuine concern.
Mrs HALLAHAN: Good. There was genuine concern.
Mr Strickland interjected.
The SPEAKER: Order!
Mrs HALLAHAN: We are agreed that there was definitely genuine concern. What was
exploited and beaten up, as the member for Kalgoorlie rightly said, was anxiety by very
irresponsible members opposite. The member for Cottesloe also said the asbestos
problem in schools and public buildings had been ignored for too long and should be
addressed as a matter of widespread concern for the health and safety of children,
teachers and the public. He said this matter had gone on for far too long. He also said -
wait for it, and this is from a person one supposes is now very influential in this
Government - a Liberal led Government would be prepared to assure residents and
school staff that the matter would be attended to as a priority which could not be ignored.
They were a few of the undertakings given.
Mir Taylor: A priority that could not be ignored!
Mrs HALLAHAN: Absolutely. On 11I September the Premier said that if elected to
Government his party would speed up the program to remove asbestos fibres from
Government schools.
Dr Lawrence: He has missed the accelerator and hit the break.
Mrs HALLAHAW: Yes. What did he mean by "to remove asbestos fibres"? The Labor
Government had an excellent, responsible program based on sound advice and on that
basis we reached the stage of dealing with category 5 roofs. However, members opposite
said they would carry on with category 4 roofs without delay. The member for Riverton
even supported the push by the State School Teachers Union for asbestos roofs to be
encapsulated. It is quite extraordinary that that gentleman should have done that.
Some other statements were made by the member for Roleystone as shadow spokesman.
That concern is understandable given the history of Western Australia. Last year notable
conservative members exploited tbis issue, although not all members did. I found it very
difficult to believe that they refused to look at the expert advice even though they were
asking the people of Western Australia to consider them as their possible future
Government. In spite of asking for the great honour of leading and administering ibis
State they did not acquaint themselves with the expert advice and continued to
scaremonger and raise huge concerns about children's safety in our schools. Some of
them should not be forgotten or forgiven, I understand the new member for Bunbury was
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another one who exploited a terribly emotional situation. He was rewarded for very bad
public behaviour and irresponsible citizenship by being elected to this place.
Irrespective of how one looks at this issue it must always be treated with a great deal of
responsible and informed debate and should never be exploited in the way we have seen.
The advice I had, despite what the Minister says, is that "encapsulation can greatly
extend the service life of asbestos cement roofing by slowing, if not halting, the
weathering process". The encapsulation program progressed, underpinned by expert
advice that the risk from those roofs to teacher-parent health was negligible. in fact the
replacement program would be far more dangerous than encapsulation. In a counter
claim yesterday the Minister for Education again made his flimsy, unsubstantiated claim
that the Lawrence Government left education with a $400m deficit for buildings and
maintenance. As well as having the gall to make a fallacious statement like that his
Government has cut the new capital works building program by 60 per cent. We now
discover the maintenance allocation has been cut by 50 per cent and the encapsulation
program has been cut out altogether. As a result, a very unsatisfactory circumstance now
faces many school communities which were deliberately misled and made anxious. No
indication has been given by the Minister or the Government that they have had other
advice or that they see that they scared people last year on a false understanding and now
intend to manage the situation sensibly. Responsible management like that has not been
shown by this Government.
DR GALLOP (Victoria Park) ( 11.39 am]: The strategy for encapsulation goes back to
1990 following a report from the Western Australian advisory committee on hazardous
substances working party on asbestos cement products. This committee was set up by the
Minister for Education in 1989 and reported in 1990. Following its final report a press
release was put out by the then Minister for Education, now the Shadow Minister for
Resources and Energy. It focused on the health question and the relationship between
asbestos cement products and health. Of course, a negligible risk was shown. The press
release then states -

"...asbestos roofs need to be maintained, and recent BMA studies indicate that
encapsulation extends their service life. This preservation process penetrates the
asbestos sheet and formns a solid matrix with the roofing material."

In other words, the encapsulation program outlined by the previous Government, which
was budgeted for by the previous Government, was a maintenance issue. It was clear
that the advice the former Government had received from the BMA was that
encapsulation could extend the service life of asbestos cement roofing by slowing down,
if not halting, the weathering process. Advice also given by the Western Australian
Advisory Committee on Hazardous Substances in its interim report in December 1989
states -

Consideration should be given by the Ministry of Education to the application of
durable coatings to deteriorated asbestos cement roofs with condition scores of
less than 4 or 5 with the objective mainly of preventing deterioration of the roof
and reducing subsequent maintenance and/or need for replacement.

This is a maintenance issue. The fact that this Government has made a decision to halt
expenditure on asbestos encapsulation is a clear sign that it is reducing expenditure on
school maintenance in Western Australia. The Minister has claimed in comments to the
media that the Building Management Authority has advised him that encapsulation is not
a viable long term method of extending the useful life of school roofs. This is a strange
state of affairs. The advice given to the previous Minister in the previous Government
was absolutely clear; that was, that encapsulation would extend the life of a school.
Another issue involved in this matter relates to the amenity and presentation of our
school communities. Indeed, it can lift the visual appearance of our primary and high
schools. One of the great problems with asbestos roofs is chat a mixture of pigeon and
seagull droppings and the general process of ageing results in their appalling
presentation, and the schools look old and decrepit. One of the features of encapsulation
is that different colours can be chosen, and the whole school community can be given a
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lift by the new presentation that is given to diem. The terms of the battle between
schools and pigeons and seagulls can be shifted to favour die school communities rather
than the birds.
Therm is also evidence about these matters. Let me be absolutely clear about this. When
I was the Minister for Education in 1990 the advice from the Building Management
Authority that encapsulation could extend the life of the school was absolutely clear.
When the Bunbury Parents & Citizens' Association expressed concern about a problem
in its primary school it was approached by a company that wished to encapsulate the roof
at that school. I went with the advice of the BMA and spoke to the community in the
Bunbury area. I will quote from a letter it sent at the time to the Ministry of Education.
Mr Kierath: What are you doing with a letter sent to the Ministry?
Dr GALLOP: It is a copy, my friend; it is on the records. is the Minister suggesting that
I am not entitled to have copies of advice given to me when I was the Minister for
Education? The Minister is a creepy little fascist!

Withdrawal of Remark
The SPEAKER: I direct the member for Victoria Park to withdraw that.
Dr GALLOP: I withdraw the term "creepy little fascist".
The SPEAKER: The member would appreciate that that is not the appropriate way to do
it; however, he may proceed
Dr GALLOP: I have withdrawn, Mr Speaker.
The SPEAKER: The member should withdraw unreservedly.

Debate Resumed
Dr GALLOP: I quote the advice given to the Government from the BMA. It will be
interesting to hear what the Minister has to say about this. The BMA said that it would
accept the offer of that company as long as the seal coat would -

..- penetrate and consolidate the loose fibre, on and within the surface, in a
binding matrix with a high and sustainable bond strength.

In other words, if this product did the things required of' asbestos cement scalings, it
would extend the Life of that roof in the Bunbury Primary School. The Minister is now
saying to the public that these encapsulation products will have no impact on die useful
life of school roofs. He has made those comments to the media on this matter. Both the
member for Arniadale - the previous Minister for Education - and I as the Minister who
preceded her, have said that all the advice the former Government received from die
BMA was that proper encapsulation would extend the working life of those school roofs.
I summarise the argument. This Government has cut expenditure on school maintenance.
No excuses can justify that decision. The previous Government had set up a good school
maintenance program, part of which was the strategy of encapsulation. It concerns me
even more that the effect will be gone of renewing the schools and building up their
visual appearances by taking away the shoddy appearance that asbestos roofs create.
More importantly, from a maintenance point of view, those schools' roofs have had their
working lives shortened by the decision of the Government. That will mean more money
will have to be spent on school roofs than would have been the case if this encapsulation
strategy had been continued. My primary point is that the Opposition warnts justification
from members of the Government for their statement to the public that encapsulation will
not extend the useful life of school roofs, because that completely contradicts advice
given to members on this side of die House by the BMA when we were in Government,
and also by the Advisory Committee on Hazardous Substances working party on asbestos
cement products.
MR TUBBY (Roleystone - Parliamentary Secretary) [ 11.48 am]: It is needless to say
that the Government will not be supporting this motion. This problem commenced in
1990 when teachers at John Curtin Senior High School and Perth Modem Senior High
133a-11
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School perceived that a problem existed with the asbestos in the roofs at those schools.
The Minister at the time, the member for Victoria Park, listened to that response from the
teachers and from their union, and made a knee jerk reaction to replace the roofs.
Dr Gallop: flat is not true; you have got it wrong.
Mr TUBBY: The member should let me continue and then he can tell me whether I am
wrong.
Mr Brown: Did you agree with that?
Mr TUBBY: No, I did not. When the media asked me whether I thought the school
roofs should be replaced I said that it was a pretty expensive way to go and that there
were other alternatives to replacing the roofs. The Minister made that decision as a result
of the industrial action taken by the teachers and the union. Then the Opposition
commissioned a report from Dr Armstrong.
Dr Gallop: The Armstrong report was commissioned by the previous Minister. There
was an interim report in 1981 which was the basis of the decision we took in relation to
the John Curtin High School in 1990, and there was a final report in 1991 which became
the basis of our encapsulation strategy.
Mir TUBBY: The final report that came out said there was no justification for replacing
all those roofs unless they were structurally unsound. With that report the previous
Government backed away from its decision to replace, having allocated $1.2m to do it,
and said it would encapsulate them and all the other grade 5 roofs in the schools
throughout the State.
The State School Teachers Union and the teachers were not satisfied with that, because
they had a previous promise. They went to the industrial commissioners, who came
down on the side of the teachers and unions and enforced the undertaking that the
Minister had previously given to replace the roofs and, therefore, the Minister abided by
the commission's ruling and went ahead and replaced them. This meant a lesser amount
was available for encapsulation of the other schools' roofs.
At no time when I was the Opposition spokesman did I advocate that we should go ahead
and replace roofs in all the schools which were demanding that because asbestos was in
their roofs it needed replacing. I did that for a number of reasons: There are 270 schools
with asbestos roofs; within the Homeswest area there are many hundreds, probably
thousands of homes with asbestos roofs; and within the community I do not know how
many hundreds of kilometres there are of asbestos fences.
Dr Gallop: You are skirting around the issue. You are boundary riding at the moment.
Mr TUBBY: If members look at the lagging on hot water pipes they will find that is an
asbestos product, and if they look at brake linings they will find they are asbestos
products. The point I am making is that asbestos products are right throughout the
community. Why on earth would we suddenly want to replace or treat all the asbestos
roofs in the schools if we are not going to look after all the asbestos roofs in the
Homeswest homes and we ame not going to treat or do something to all the asbestos
fences?
Dr Gallop: Are you dealing with the issue yet?
Mr TUBBY: Give me time.
The SPEAKER: Order!
Mr TUBBY: If we axm not going to address that question across the whole of society.
then why on earth do we need to do it in schools? The reason was that some parents were
concerned because children were involved. They did not know and, quite frankly, I do
not know and I do not think anybody else knows, the long term ramifications of living
close to asbestos, whether it is in roofs, hot water pipes, brake linings or school roofs.
There are two reasons for addressing the question, and the member for Victoria Park
mentioned both of them: There was a health risk perceived in the minds of the children,
teachers and some parents.
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Dr Gallop: And some doctors.
Mr TUBBY- Certainly, and there is die visual aspect of it, because when the roof starts
to break down it turns black and, quite frankly, it looks dreadful and as though it needs a
coat of paint.
Dr Gallop: That is what we want you to do.
Several members interjected.
The SPEAKER: We do not want a good interjection to encourage others to try to
emulate the member for Victoria Park.
Mr TUBBY: When I was shadow Minister cowards the end of last year, leading up to the
election - the member for Armadale is quite correct - there was still widespread
community concern, which was not generated by me.
Mrs Hallahan: You were definitely part of it and your leader was a large part of it.
Mr TUBBY: I said in debates in the House and also to the media at that time that I did
not know whether the parents were right or wrong, but we had the Annmstrong report
which says that there is no long term problem with asbestos roofs unless there is a
structural problem, and then it is a maintenance item to replace them. I said at the time,
"Perhaps Bruce Armstrong is right and perhaps the parents are wrong." I do not know,
the Opposition does not know and none of us will probably know for another 20 or 30
years.
Several members interjected.
The SPEAKER: Order!
Mr TUBBY: What I said was that the community does not believe there is no health
problem. If the community does not believe it, then surely for an expenditure of $6m,
and I did not say over one year but three years -

Mrs Hallahan: You said over two years.
Mr TUBBY: I said a couple of million dollars this year, a couple of million dollars next
year and a couple of million the year after.
Mrs Hallahan: No; you said half this year and half next year.
Mr TUB BY: I understood it was over three years. We said that whether the parents were
right or wrong we would encapsulate the roofs, because if nothing else it would at least
improve their aesthetics, which has already been mentioned by the member for Victoria
Park. Unfortunately, when we got into Government we found that there was not quite as
much money around as we thought there was. We also discovered when we looked at the
maintenance budget that the previous Government was not using CRF funds to maintain
the schools, but was borrowing money to do it.
Referring to the 1991-92, $35m allocation, I asked the member for Armadale when she
was the Minister where the money was coming front and the answer came back that
$15m was being allocated from the CRF. which was about what had been allocated from
CRF for a number of years, and $20mn was being borrowed. We do not believe we should
be borrowing money to maintain schools. The money raised this year from CRF
income -

Mr Brown: They are assets.
Mr TUJBBY: Maintenance is not the construction of an asset. One must maintain assets
in the year they need maintaining from the funds raised during that year. One borrows
money to build infrastructur and to build assets; but one does not borrow money to
maintain them.
Several members interjected.
The SPEAKER: Order!
Mr TUBBY: We use the money we have now to maintain the buildings that need
maintaining now. The Government made a policy decision that it was going to cut right
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back on borrowing funds to prop up the CRF funding. The maintenance of schools and
all public buildings will be carried out from CRIF money raised each year. We will flat
borrow. Therefore, we have allocated this year in excess of $16m for maintenance,
which is about what the previous Government was allocating, if one does not take in
extra borrowing.
Mrs 1-allahan: Everybody says that was inadequate.
Mr TUBBY: I know it is inadequate; the Minister knows it is inadequate; and the
community knows it is inadequate. When I was in Opposition I said, and I maintain now,
that we need $40m a year to maintain the school buildings. The Minister for Education
said a couple of months ago that we need $40m this year to maintain the schools and
buildings, and we need $40m next year and the year after. That is how much it costs us
to maintain our school buildings each year. This year we will not be able to maintain all
those buildings we should be maintaining. It is as simple as that. In the same way, the
previous Government did not do it.
Mrs Hallahan: In the last few years we did do it.
Mr TUBBY: As the Budget improves and we start paying off all of those WA Inc related
debts, which the previous Government so kindly left us and which we have to fund out of
the CRIF raised each year, and when that is overcome -
Several members interjected.
The SPEAKER: Order! The member for Armadale.
Mr TUBBY: - we will be able to redirect all of that WA Inc debt repayment money into
maintaining our schools. The Opposition should not look at us and say. "You have put
only $16m into the maintenance of schools budget." The Opposition should be
explaining to the community why we can afford only $16m out of our consolidated fund
when we should be allocating $40m. The meason is that we are still repaying the
Opposition's WA Inc debts.
Mr Taylor: What about encapsulation? You supported it and now it is being dropped.
Mr TUBBY: We will get to that in a moment. In 1990-91 the previous Government cut
back very substantially. I remember taking part in a debate in this place regarding the
maintenance of schools in which the Government said it was going to clean only 50 per
cent of the gutters; it was going to maintain only 50 per cent of the complaints.-
Mrs Hallahan: That is mubbish!
Mr TUBBY: It is not rubbish. The member for Victoria Park will verify that in 1990-91
a circular went out to all schools saying that the maintenance budget would be so tight
that the Government could afford to do only 50 per cent of the maintenance.
Mrs van de Klashorst: One in three it was; it was the 1992 Budget because I was trying
to get things done.
Mr TUBBY: If the schools could not afford to repair audio visual equipment, it would
not be repaired. We had a big debate in this House at the time. The former Government
overcame that in the 1991-92 Budget by saying that it would put in place a two year
program and allocate $75m to it. However, it failed to tell the community that it would
borrow the money. All that would do would be to overcome some of the problems that
the former Government created during its first couple of years in office. We have
inherited all of this backlog. We have inherited the debts. We do not have the money
and the community does not have the capacity to pay any more to fund the necessary
level of maintenance.
Mrs Hallahan: The community does not have the capacity to pay any more because it has
to pay the increases in taxes and charges that you people have implemented.
Mr TUBBY: Why has the Government done that?
Mrs Hallahan: Because you art bad managers.
Mr TUBBY: Bad managers! I presume that the member is talking about the $50 levy.
We had to impose that levy, and the member knows full well why we had to impose it -
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there was a $400m black hole in die State Government Insurance Commission's capacity
to meet its insurance liabilities.
The SPEAKER: Order! I realise the debate earlier was conversational between die
member for Victoria Park and the member for Roleystone and I was able to tolerate that
easily. However, the member for Roleystone now appears to be wanting to get on with
his speech and the member for Annadale is cuffing across him. I cannot tolerate that.
Mr TUBBY: The increases in taxation have been imposed predominantly to fund what
members opposite passed on to us so generously when they handed over the reins of
Government. I know that the amount allocated this year is inadequate. just as the
Minister, the Government and the community know it is inadequate. The majority of
them know why those increases were imposed and I do not have to justify it to them.
They know that we inherited a lot of baggage.
The question now is whether we replace school roofs or encapsulate them. Quite frankly,
we do not have the money to encapsulate them. The Armstrong report says that there is
no grave risk from asbestos in the roofs of schools. We accept that.
Mrs Hallahari: Why did you and the member for Cottesloe not accept it last year?
Mr TUBBY: I know that the BMA's previous advice to the member for Victoria Park
was that encapsulation extends die life of the asbestos roofs. I was given the same
information at that time. The information chat I have now is that which the Minister has
passed on to me which states that the Ministry of Education and the BMA are now of the
view that encapsulation does not significantly extend the life of asbestos roofs. That is
the advice I have at this time and I can only relay this advice to the House. Therefore,
the only reason that we would replace an asbestos roof is if it is not structurally sound. If
they are structurally unsound, they will be replaced because all of the category 5 and
most of the category 4 roofs have been done already.
Mrs Hallahan: Where will you get the money for that ?
Mr TUBBY: There is $300 000 in the Budget for the replacement of asbestos roofs that
are determined to be structurally unsound. If odier roofs during the next 12 months are
shown to be not structurally sound and therefore in need of replacement, they will be
replaced out of the general maintenance fund as is any other item of general maintenance
which crops up during the year.
Dr Gallop: Don't you find it strange that the advice to the current Minister is that
encapsulation does not extend the life of the roofs when the advice to me as a previous
Minister was that it greatly extends the life of roofs?
Mr TUBBY: I can only go on the advice that I have been given. Current advice given to
me is that encapsulation does not necessarily prolong the life of an asbestos roof. If it
does not, and we painted die roofs, all we would be doing is painting them for aesthetic
purposes. Franly, with the tight Budget we have we do not have the money to paint
roofs for aesthetic purposes when there are greater needs for expenditure on maintenance.
Dr Gallop: Who gave the advice to the Minister that encapsulation does not extend the
working life of school roofs?
Mr TUBBY: I do not know who gave him that advice. The advice I have states -

Careful examination by MOE and BMA has indicated that encapsulation is not a
viable long term method of extending the useful lives of school roofs.
Any maintenance of damaged or structurally unsound asbestos cement products
will normally require replacement with non-asbestos materials. Provision for this
requirement will be made as part of the normal maintenance budget.

In addition, there is $300 000 in the Budget to address any asbestos roof replacement that
may arise, If that is not sufficient, die money will come from the general maintenance
fund.
Mr Brown: After your comments last year, do you accept that as an appropriate priority?

5407



5408 [ASSEMBLY]

Mr TUBBY: If I were the Minister for Education and I had twice the amount of money
which has been allocated in this Budget for the maintenance of schools, 1 would
encapsulate those asbestos roofs. I think they are unsightly, and I do not think they do
anything at all to make our schools look the sorts of places that parents would want their
children to go to because they do not reflect a good education system. They are black
and degraded and they look dreadful.
Mr Brown: In the context of this Budget?
Mr TUBBY: In the context of the asbestos related health risks, I do not think there is any
asbestos related health risk from asbestos roofs in schools.
Mr Brown: Not at all?
Mr TUBBY: That is my point of view. I do not think there is any more of a health risk
from those roofs than there is from a house asbestos roof or an asbestos fence in a
backyard. The mere fact that these roofs happen to be on school buildings does not mean
that the schools are more dangerous than anywhere else. Therefore, they should be
treated in exactly the same way as we treat the other examples. If we ame not going to
replace all of the Homeswest roofs and the asbestos fences, we will not replace the
asbestos roofs in schools. We will also not encapsulate them if we do not encapsulate all
of those other roofs to which I have referred. The only reason we would do it would be
far aesthetic reasons and, if the money was in the Budget, I would paint them simply
because I think they would look far better.
Mr Kobelke: Does the Minister support what you are saying on this matter?
Mr TUBBY: I am not sure whether the Minister supports me, but I think he probably
would. He would like more than twice what has been allocated to him in the Education
budget for maintenance. He would like $40m.
Mr Kobelke: Could you find out what he believes so that people's fears can be allayed?
Mr TUBBY: I will find out for the member. He should put the question on notice and I
will obtain an answer for him. Ihe Minister would like $40mi to maintain the schools to
the degree they should be maintained. However, the community cannot afford that. The
Government has provided $16m for maintenance and we will use that money to the best
of our ability. We will replace any asbestos roof that becomes structurally unsound and
dangerous and that will be done out of the $300 000 budget. If that is not enough, money
will be used from the $16m maintenance budget. The Government does not support the
motion.
Mr Kobelke: That is slightly different from the cost aspect. I thought the statement that
you made about the health risks from asbestos cement products was very reasoned and it
is a position with which I agree. However, the impact on many of the students and their
parents will be to generate fear when they are told of possible health risks. It is
incumbent upon you, as the Parliamentary Secretary, to ask the Minister to make a clear
statement about what he believes are the health risks from asbestos cement products in
schools. It is not a matter of placing a question on notice. You should take it upon
yourself as Parliamentary Secretary to get the Minister for Education to make a clear
statement about this Government's position in relation to the health risks from asbestos
cement products in our schools.
Mr TUBBY: Yes, I will do that. Quite frankly, this Government's attitude to this issue
is no different from the previous Government's or my own attitude when I was
Opposition spokesman for Education. The only reason I suggested at the end of last year
that it should be done was to take the fear out of the community. In other words, if the
community is worried about asbestos roofs and it continues to worry, let us do something
about it. Even if the roofs do not present a health-related problem, the schools will look
better. Unfortunately, the Government does not have the money to do this and we can
thank the Opposition for that.
MR KIERATH (Riverton - Minister for Works and Services) [12.11 pm]: I cannot
support this motion because, as usual, it is just a cheap political stunt by the Opposition.
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I will draw the attention of the House to a number of matters by referring to the situation
which prevailed when the members opposite were in Government. The previous
Government endorsed a report by the Western Australian Advisory Committee on
Hazardous Substances. It is interesting to note that when this matter of public
importance was brought to my attention this morning I sought advice from the
Department of Occupational Health, Safety and Welfare and the Building Management
Authority and, In and behold, I found the previous Government's Cabinet summary and
minute sheets and its policy on asbestos roofs.
Mr Taylor. Once again you do not understand the conventions of the Westminster
system which relate to the use of Cabinet documents. The documents belong to the
previous Government.
Mr KIERATH: I am pointing out to members opposite that the information they were
given when they were in Government said that if they endorsed the WAACHS report, it
would present problems. Firstly, it would discourage the roof replacement program and,
secondly, it would even discourage the coating or encapsulation program. In spite of
that, the previous Government adopted the report. It is interesting to note that one of the
four signatures on the Cabinet summary sheet was that of the then Minister for
Education, Kay Hallalian.

Points of Order
Dr GALLOP: A very unfortunate habit is being developed by Government members.
When referring to members of this House they are doing so by name rather than by the
electorate they represent.
The DEPUTY SPEAKER: We had another incidence of that this morning from an
Opposition member. I draw members' attention to one of the conventions of the House;
that is, that members do not refer to other members by name, but by the electorate they
represent.
Mr KIERATH: Mr Deputy Speaker, I was referring to the time when the member for
Armadale was a member of another place and when she was Minister for Education. She
was never the Minister for Education in this place.
The DEPUTY SPEAKER: I am not interested in having the decision of the Chair
questioned. The point has been made and the Minister will continue his remarks.

Debate Resumed
Mr KIERATH: Thank you, Mr Deputy Speaker. I was referring to something which
happened in the past. The point I am trying to make is that the WAACHS report came
out strongly against the sealing of roofs.
Dr Gallop: It did not.
Mr KIERATH: It did. It said that it should not be done on the basis of a health risk and
that it should only be done if there is a structural problem. It also states that
encapsulation should be done only on a structural basis and not on the basis of a health
risk.
Dr Gallop: Do you agree with the maintenance issue?
Several members interjected.
Mr KIERATH: I will come to that. The former Government endorsed the WAACHS
report knowing full well that it should not encapsulate roofs on the basis of a health risk.
It is quite different from the roofs being encapsulated from an aesthetic or a maintenance
point of view.
Several members interjected.
Mr KIERATH: Members opposite tried to deal with this issue from an aesthetics point of
view. The encapsulation of roofs is wan-anted if it is justified on a maintenance basis.
Mrs Hallahan: The Minister for Education said yesterday that it is not warranted.
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Mr KIERATH: The member for Annadiale made the paint that the Government has
changed its mind since it was elected. Members opposite will understand that in
Government members have far more resources and information available to them than
they had when they were in Opposition. It is true, as the member for Roleystone said,
that in the light of the budgetary process the Government does not have enough money to
do what it would like to do. In Cabinet I was a strong supporter of more money being
allocated to the encapsulation of roofs. The money was not there and we should consider
why it was not there - the previous Government had blown it and left this Government to
fix all the problems. The tough decisions this Government has made axe because of the
Opposition's incompetence when it was in Government.
This year the Ministry of Education has allocated $300 000 to replace roofs which are
structurally unsound and that is exactly the same amount as was allocated last year.
It is interesting when the member for Victoria Park selectively quotes things, because the
BMA's advice to me is that the coating of roofs should not be undertaken on the basis of
risk to health and that weathered asbestos cement roofs should be replaced only for
reasons of structural integrity.
Mrs Hallahan: We accept that, but your Minister does not know that.
Mr KIERATH: The advice also states that some roofs were in a serious condition and
that most of them have been attended to. In addition, it states that if maintenance is
justified it will be cardied out under the maintenance budget. I have been given an
assurance by the Minister for Education and the BMA that any roof that needs to be
encapsulated on the basis of maintenance will be, and the cost will be met out of the
maintenance budget.
It is interesting to note the comments of the member for Armadale in The Weekly Post of
6 October 1992 - which is not very long ago - when she was the Minister for Education.
I am sorry, Mr Deputy Speaker, but 1 will have to refer to the member for Arrnadale by
name because the headline states "Hallahan attacks". The article reads -

Education Minister Kay Hallahan has accused Cottesloc Liberal MP Colin
Barnett and the Asbestos Diseases Society of "scaremongering" with claims that
asbestos roofs put students and teachers at risk.

She is quoted in that article as follows -

"The world's leading authorities show that removing asbestos cement roofs from
schools would not benefit students or staff,".. .

Further on in the article the previous Minister for Education developed a political point
by going on the attack and it reads as follows -

Mrs Hallahan said the Liberal Party plan to waste $30m of public money on
replacing structurally sound asbestos cement roofs was motivated by winning
votes and not genuine concern for students and staff.

This motion is hollow, hypocritical and blatantly political. It illustrates that this
Opposition is more intent on winning votes than being genuinely concerned for students
and staff.

Division
Question put and a division taken with the following result -

Ayes (19)
Mr Bridge Mrs Henderson Mr Taylor
Mr Cunningham Mr Hill Mr Thomas
Dr Edwards Mr Kobelke Ms Warnock
Dr Gallop Dr Lawrence Dr Watson
Mr Graham Mr McGinty Mr lay (Teller)
Mr Grill Mr Ripper
Mrs Hallahan Mr D.L. Smith
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Noes (23)
Mr CJ. Barnett Dr flames Mr Prince
Mr B talkie Mr Johnson Mr W. Smith
Mr Board Mr Kieradi Mr Trenorden
Mr Bradshaw Mr Lewis Mr Tubby
Mr Court Mr Marshall Dr Turnbull
Mr Cowan Mr Nicholls Mrs van de Kiashorsi
Mr Day Mr Omodel Mr Blorrwitch (Tellr)
Mrs Edwanies Mr Pendal

Pairs
Mr M. Barnett Mr Qshaon
Mr RiebeLing Mr House
Mr Catania Mr McNee
Mr Brown Mr Minson
Mr Marlborough Mr Ainsworth

Question thus negatived.

MOT[ON WITHOUT NOTICE - STANDING ORDERS SUSPENSION
Consideration of Motion on Select Commit tee on Wintenoom

On motion without notice by Mr C.J. Barnett (Leader of the House), resolved with an
absolute majority -

That so much of the standing orders be suspended as is necessary to enable
consideration forthwith of the following motion -

That this House grants leave for the Select Committee on Wittenoomn to
meet on Friday, 22 October 1993 should the House be sitting on that day.

Leave to Meet on Sitting Day
On motion by Mr C.J. Barnett (Leader of the House), resolved -

That this House grants leave for the Select Committee on Wittenoom to meet on
Friday, 22 October 1993 should the House be sitting on that day.

PARLIAMENT HOUSE - VISITORS
Nguyen Ngoc Khoi, Ministry of Construction, Vietnam

THE DEPUTY SPEAKER (Mr Strickland): I draw to the attention of members that in
the Speaker's Gallery is Mr Nguyen Ngoc Kho, a senior official with the Ministry of
Construction from the Socialist Republic of Vietnam. I welcome him to the Parliament,
and I hope he has a very fruitful stay in Western Australia.
[Applause.]

CONSERVATION AND LAND MANAGEMENT AMENDMENT BILL
Introduction and First Reading

Bill introduced, on motion by Mr CJ_ Barnett (Leader of the House), and read a first
time.

PAY-ROLL TAX AMENDMENT BILL
Second Reading

MR COURT (Nedlands - Treasurer) [12.27 pmn]: I move -

That the Bill be now read a second time.
The purpose of this Bill is to reduce the burden of payroll tax on employers by extending
the threshold levels to which the tax rates apply by a substantial 20 per cent. This
concession is well above the estimated 3.75 per cent inflation rate for 1993-94, and
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reflects the Government's commitment to reducing the burden of this tax on employers in
Western Australia. Complementary increases in the payroll tax exemption threshold
levels are contained in die Pay-roll Tax Assessment Amendment Bill. These measures
are to apply from 1 January 1994. They are estimated to reduce the Government's
payroll tax receipts by $5m in 1993-94 and $ll m in a full year.
The Bill lifts the payroll threshold at which the 3.95 per cent tax rate will apply from
Sli5m to $1.8m. The payroll threshold at which the 4.95 per cent rate will apply rises
from $2.5m to $3m, and the threshold at which the maximum six per cent rate comes into
effect increases from its current level of $3.125m to $3.75m.
It is estimated that as a result of these changes, and those contained in the Pay-roll Tax
Assessment Amendment Bill, more than half of all employers liable for payroll tax will
benefit from the reduced payroll tax rates in 1993-94. [ commend the Bill to the House.
Debate adjourned, on motion by Mr Ripper.

PAY-ROLL TAX ASSESSMENT AMENDMENT BILL
Second Reading

MR COURT (Nedlands - Treasurer) [12.30 pm]: I move -

That the Bill be now read a second time.
The main purpose of this Bill is to amend the Pay-roll Tax Assessment Act to implement
die two payroll tax measures announced in the 1993-94 Budget; namely, to increase the
payroll tax exemption thresholds and to exempt the wages of all apprentices from payroll
tax. These two measures will come into operation from I January 1994.
The Bill also seeks to overcome an existing anomaly in the Act in respect of the grouping
of businesses involving the beneficiaries of discretionary trusts and to provide for a
simpler means of updating the list of exempt Government agencies. The Bill proposes to
increase the annual payroll tax exemption level by 20 per cent, from $375 000 to
$450 000. Similarly, the monthly exemption threshold level will increase from $31 250
to $37 500 and the weekly exemption threshold level will rise from $7 212 to $8 654.
The increases in the exemption thresholds are well above the estimated 3.75 per cent
inflation rate for 1993-94. They will exempt almost 500 businesses that currently pay
payroll tax. Complementary increases to die payroll tax thresholds to which the payroll
tax rates apply are contained in the Pay-roll Tax Amendment Bill.
The Bill also proposes to provide an exemption from payroll tax for the wages of all
apprentices. At present, the Act provides for an exemption for the wages of only first
year apprentices. These measures reflect the Government's desire to reduce the impact
of payroll tax upon the Western Australian business community. Unfortunately, the re-
election of the Federal Keating Government and the severe financial problems inherited
from die previous State Government have frustrated our endeavours to provide even
more substantial reductions in payroll tax this year. Nevertheless, at a time of very high
youth unemployment, these initiatives will provide businesses with added incentive to
employ young people and to provide them with skills which will have lasting benefits for
our society. The cost to Government of these two measures is estimated at $6m in 1993-
94 and $13m in afull year.
The Bill also seeks to remove an anomaly in respect of the grouping of businesses
involving the beneficiaries of discretionary trusts. As the Act scands, two or more
businesses are grouped where a person has an interest of 50 per cent or mome in each of
them. The rate of payroll tax applicable to the wages of a grouped business is then
determined on the basis of the combined wages of all die businesses in the group. More
often than not, this will result in the wages of the business being subject to a higher rate
of payroll tax than if grouping had not occurred. The Act provides that the
Commissioner of State Taxation may grant an exclusion from a group where a person has
a bare 50 per cent interest in a business which is operated independently of other
businesses in the group. However, where the interest is more than 50 per cent, an
exclusion cannot be considered by the commissioner.
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The problem which the proposed amendments seek to overcome arises because the Act
provides that where a business is conducted on behalf of a discretionary trust, all the
beneficiaries of that miust are deemed to hold an interest of more than 50 per cent in that
business. This is necessary to ensure that the grouping provisions are not defeated by a
beneficiary of a discretionary miust not having a specified interest in the trust property
until it is distributed. However, an anomaly can arise under these arrangements. An
otherwise independently operated business owned by a beneficiary of a discretionary
miust will be grouped with a business conducted on behalf of the trust because the Act
deems the beneficiary to have an interest of greater than 50 per cent in the trust's
business. This is notwithstanding that at the time of distribution the beneficiary may
receive little or even nothing from the trust.
The problem in these cicumstances is that the commissioner is not authorised to exclude
the business of the beneficiary from the group as the interest of the beneficiary in the
discretionary trust is deemed to be greater than 50 per cent. The Bill seeks to overcome
this problem by providing the commissioner with the authority to exclude a business
operated by a discretionary miusc from a group where one business is conducted
substantially independently of the other. It must also be considered just and reasonable
for that business to be excluded. This will result in a more equitable payroll tax regime
while still providing adequate protection to the revenue.
Finally, the Bill proposes to repeal the current list of exempt Government agencies in
schedule 2 of the Act It provides instead for exempt agencies to be declared by way of
regulation and gazettal. The proposed amendments will enable the list of exempt
Government agencies to be updated for name changes and the formation of new
departments without the need for amendments to the legislation on each occasion. As
only in-house Government agencies will continue to be exempted, these arrangements
will have no cost. I commend the Bill to the House.
Debate adjourned, on motion by Mr Ripper.

PUBLIC AUTHORITIES (CONTRIBUTIONS) AMENDMENT BILL
Second Reading

MR COURT (Nediands - Premier) [ 12.34 pm]: I move -
That the Bill be now read a second time.

The purpose of the Bill is to increase the statutory corporation levy on the State Energy
Commission, the Water Authority and the Bunbury and Busselton Water Boards from
four per cent to five per cent. Under the Public Authorities (Contributions) Act, all of
these agencies, and the Fremantle Port Authority, are required to pay annually to the
consolidated fund a levy based on their total revenue earned in the preceding financial
year. The Fremantle Port Authority is required to pay a levy of three per cent, while for
the other agencies the levy is four per cent. The increase in the levy to five per cent is
estimated to raise an additional $21m for the consolidated fund in 1993-94.
The increase is considered to be justified on the basis of improving the Government's
return from these enterprises. Currently, none of the agencies pays a dividend or
amounts in lieu of Commonwealth taxes to the consolidated fund. Furthermore,
Commonwealth Grants Commission assessments indicate below-average revenue raising
efforts by Western Australia in this area. The increase will also help address the current
low growth in consolidated fund revenues without resorting to increases in the Statte's
narrowly based taxes. Importantly, the increase will not result in any consequential lift in
charges to consumers by the agencies.
The Fremantle Port Authority was excluded from the increase because it was considered
that an increase in the levy would only aggravate its difficult financial situation. The
increase will apply to the 1993-94 consolidated fund contribution. I commend the Bill to
the House.
Debate adjourned, on motion by Mr Leahy.
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RATES AND CHARGES (REBATES AND DEFERMENTS) AMENDMENT
BILL

Second Reading
MR COURT (Nedlands - Treasurer) [12.35 pm]: I move -

That the Bill be now read a second time.
This Bill seeks to amend the Rates and Charges (Rebates and Deferments) Act 1992.
Firstly, and retrospectively from 1 July 1993. it will extend eligibility for rates rebates
and deferments to those people to whom the Commonwealth Government extended
fringe benefits from 1 April 1993 through the issue of pensioner health benefit cards;
clarify the authority to provide proportionate rebates; and clarify, rectify and enhance a
minor number of the Act's existing provisions. Secondly, it will ratify proportionate
rebates provided since 1 July 1992. Thirdly, and prospectively from a date to be
determined, it will provide for the replacement by the Commonwealth of the pensioner
health benefits card with a pensioner concession card.
In its August 1992 Budget, the Commonwealth Government announced that it proposed
to -

from 1 April 1993, abolish the income and assets tests for Commonwealth fringe
benefits;
extend eligibility for full Commonwealth fringe benefits to people aged 60 years
or more in receipt of Job Search or Newstart allowances, sickness allowances and
special benefits, and who have been receiving Commonwealth income support for
over 12 months;
replace the pensioner health benefits card with a pensioner concession cant; and
negotiate with the States on compensation for the extension of State and local
government fringe benefits in line with the Commonwealth's decision.

Mir Speaker, you will recall that following protracted negotiations, at the 5 July financial
Premiers' Conference all States agreed to accept a compensation package from the
Commonwealth uinder which the Commonwealth will provide ongoing specific purpose
grants to the States, indexed for price movements and growth in the pensioner
population; and distribute flinch based on the total qualifying population and not just the
number of new beneficiaries of the Commonwealth's extension of fringe benefits.
For 1993-94, Western Australia will receive $7.4m under this arrangement, of which
approximately $5.3m relates to the provision of rates rebates and deferments from I July
1993. Part pensioners, to whom Commonwealth fringe benefits were extended from 1
April 1993, were eligible under the Rates and Charges (Rebates and Deferments) Act to
register for rates rebates and deferments from I July 1993. This Bill extends,
retrospectively from 1 July 1993, the same benefits to people aged 60 years or more in
receipt of Job Search or Newstart allowances, sickness allowances and special benefits,
and who have been in receipt of Commonwealth income support for more than 12
months. One of the major features of the 1992 Act was the introiduction of proportionate
rebates in situations wheat a property is co-owned by a person registered under the Act
and a non-eligible person. Although this aim appeared to have been achieved, in
response to a pensioner's query in this regard the Crown Solicitor has advised that a legal
challenge to the proportionate rebate provisions would be successful. This Bill will
provide the necessary authority to provide proportionate rebates and to ratify those
provided in 1992-93. The purposes of the Rates and Charges (Rebates and Deferments)
Act are outlined in section 8 of the Act. In conjunction with the administrative
authorities, Treasury recently conducted a review to determine whether those purposes
had been achieved. Although significant progress has been made towards achieving the
purposes of the Act, as a consequence of the review this Bill seeks to amend the Act to -

clarify that applicants can register for rates rebates and deferments irrespective of
whether there ame arrears on previous years' rates and that the arrears are required
to be paid prior to obtaining the benefit of a rebate or deferment;
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enhance die provisions relating to registration to make it clear that, if a person has
met the qualifying criteria at the commencement of the rating year, a rates rebate
or defernent is available in that rating year regardless of whether t person dies,
sells the property or loses his or her pensioner or senior status;
clarify the intent of section 29(l)(d) with respect to corporations owning the
relevant land at the commencement of the Act; and
rectify an anomaly in section 43(4) to make it clear that where a dependant, other
than a spouse, co-owns property with a pensioner, only a proportionate rebate is
available.

I commend the Bill to the House.
Debate adjourned, on motion by Ms Warnock.

CRIMINAL PROCEDURE AMENDMENT BILL
Second Reading

MRS EDWARDES (Kingsley - Attorney General) [12.40 pmJ: I move -
That the Bill be now read a second time.

The Criminal Procedure Amendment Bill incorporates amendments to the Bail Act, the
Child Welfare Act and the Crime (Serious and Repeat Offenders) Sentencing Act.
The coalition's law and order and law and justice policies contain a commitment to
restore a strong focus on juvenile crime. The coalition in its election pledge gave a
strong commitment to address this issue constructively. The policies emphasise early
intervention and the diversion of juveniles away from the criminal justice system.
However, the Government will not ignore the community's need for protection from
repeat offenders.
The recent spate of dangerous motor vehicle chases resulting in the deaths of innocent
victims, burglaries and unprovoked assaults on vulnerable victims such as senior citizens
has prompted wide community outrage. The public feels unsafe and has little faith in the
justice system. What is disconcerting is that many of these offences are committed by a
small group of recidivist offenders, and in a number of cases are committed while on
bail.
The State Government, in line with its pit-election commitment towards restoring law
and order in Wester Australia, places before the House the Criminal Procedures
Amendment Bill. These amendments represent only part of the Government's legislative
strategy for criminal justice on behalf of the people of Western Australia.
Amendments to the Bail Act: This Act was assented to in November 1982 but was only
proclaimed to come into operation on 6 February 1989. Although the Bail Act was the
first piece of legislation to provide a comprehensive code to deal with all aspects of bail it
has been subject to many procedural difficulties. In part the delay between assent and
enactment was caused by the significant training requirements for all those officers
responsible for bail throughout the State.
It is clear that although the Act granted a child a qualified right to bail, some of the
conditions governing die release of a child to bail were inadequate. Subsequently they
have not been used to their fullest effect to promote the interest of the child, his or her
family or the community. This is clearly manifest in the phenomenon of the "revolving
door" at the Children's Court. This term was coined to describe the situation whereby a
small number of juvenile recidivists show blatant disregard for the law by committing
other offences while on bail.
There is growing concern that allowing juveniles bail on their own undertakcing
undermines parental control and contributes to offending behaviour. Offences such as
unauthorised driving of motor vehicles are likely to occur when juveniles find. themselves
stranded without transport This is further exemplified in the following case taken from
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the records of the juvenile justice division of the Ministry of Justice. A youth aged 15
years was released from Longmnore on 16 August having served a detention sentence. On
26 August he was charged with stealing a motor vehicle and for not having a driver's
licence. He appeared in court and was remanded till 13 September for a conditional
release order report and was released on a personal recognisance. While on bail he stole
two more motor vehicles on separate occasions and was also charged with wilful damage.
When he appeared in court on 13 September on all of these charges the magistrate
expressed concern at the number of offences cornminted while on bail and sentenced the
boy to a further period of detention.
The Government is intent on ensuring that this pattern of repeat offending, which is often
associated with juvenile offenders, is broken. Further, the role and responsibility of
parents and significant adults for children must be strengthened and these amendments
can be seen as die first step in this process. These amendments will give parents support
in regaining disciplinary control over their children. 1t will also have the added effect of
providing an early opportunity to recognise and support a dysfunctional family and/or
child.
A study conducted at the Perth Children's Court during a six week period in January-
February 1993 revealed that some 54.8 per cent of offenders who entered into new bail
undertakings during the period were granted personal recognisance. During this time a
very high proportion, some 7.9 per cent of all appearances, involved breach of bail
actions. Although the majority of breach actions were for non-appearance - 94 per cent -
the study showed that 46 per cent of offenders who appeared in court on a breach of bail
charge had committed new offences during the period they were released on bail. Of the
46 per cent of juveniles who re-offended while on bail 41 per cent were charged with
prescribed offences, as described in schedule 1 of the Crime (Serious and Repeat
Offenders) Sentencing Act.
The Government intends that die amendments to the Bail Act contained in this Bill will
prohibit the regrant of bail to an offender who is charged with committing a further
serious offence while already on bail for a serious offence, other than in very exceptional
circumstances. A serious offence is defined in the Bill by the inclusion of a new
schedule 2 to the Act. Schedule 2 consists of a list of offences as provided for in the
Criminal Code, the Bush Fires Act and the dangerous driving provisions of the Road
Traffic Act. The amendments will also provide that any child released to bail will require
the written undertaking of a responsible adult to ensure the provision of supervision and
support and compliance by the child with the conditions of the bal undertaking. The
judicial officer or authorised officer will have the option of releasing the offender on his
or her own recognisance in those cases where a juvenile has attained the age of 17 years
and, in the opinion of the judicial officer or authorised officer, has sufficient maturity to
live without the guidance and control of a parent or guardian, and has been living
independently in a manner generally acceptable to the community. This provision
acknowledges that there are juveniles in the community who are children by law but have
reached an acceptable level of mawurity and independence.
These amendments, while closing the revolving door, will also reinforce to juvenile
offenders and those. adults responsible for their wellbeing, that a release to bail is a
process in law that must be viewed very seriously and treated with respect. Available
records suggest that juvenile offenders do not fully appreciate the concept of ball. The
amendments should also dispel the notion held by some juveniles that a release to bail is
a licence to re-offend.
For those juveniles who are homeless, or whose family is not able or prepared to provide
support, the Government intends to establish a supervised ball program. This will consist
of a community-based bail supervision program staffed by paid sessional workers and
volunteers. It will be the responsibility of the paid workers and volunteers to undertake
the supervision and support role for juveniles released on bail and to ensure their
compliance with the bail conditions.
The main thrust of the amendments is to change the principles governing the grant or
refusal of bail. The amendments provide that there will now be a further requirement that
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any child released to bail can only be so released if a responsible person undertakes in
writing to ensure that the child complies with conditions of the bail undertaking. The
responsible person has been defined to mean a parent, relative, employer, or other person
who in the opinion of the judicial officer or authorised officer is in a position to both
influence the conduct of the child and provide the child with support and direction. The
amendments also provide that, with the exception of a financial commitment, the
responsible person will have the same rights and obligations as a surety under the
principal Act. However, a monetary surety can still be imposed if the court considers it
appropriate.
Part D of the schedule, which deals with conditions which may be imposed on a grant of
bail, is also amended to provide for additional conditions aimed at ensuring compliance
with the bail undertaking in the case of the child defendant. These are curfew conditions,
conditions as to non-association, conditions of non-attendance - for example, prohibiting
a child from frequenting certain places; and compulsory attendance at school or other
educational institutions.
I am confident that the amendments to the Bail Act will achieve the objectives of this
Bill, which are to close the revolving door, ensure that a child is adequately supervised in
relation to his/her bail undertaking, ensure the child defendant and the adult giving the
undertaking understand the seriousness of a release to bail, and reinstate public
confidence in the justice system.
Amendments to the Child Welfare Act: The Government is committed to ensuring that
parents are more responsible for the behaviour of their children. This commitment is not,
and cannot be, manifest in legislation alone. The Ministry of Justice is working to
encourage more parental involvement and responsibility in preventive programs,
diversion programs - for example, the recently established juvenile justice reams which
encourage an active role for parents of minor offenders in negotiating an outcome to a
mediated settlement and supervising it; the management and supervision of court orders -
for example, requiring parents to be involved in some aspects of community service order
supervision; and even in detention centres with parents becoming involved in the case
planning process.
Increased parental involvement in the juvenile justice system will not be achieved
overnight. However, it is imperative that the current system, where many parents can
abrogate their responsibility to their children when they get into trouble with the law,
should stop. For those parents who have always wanted to be involved, these
amendments will serve to support and encourage them. It is this Government's intention
to start this process now. I can foreshadow that there will be further legislative changes
in this area when the new young offenders Act is introduced to the House early in 1994.
It has become clear to the Government that use of the power contained in section 34E of
the Child Welfare Act, to order a parent to pay a fine in lieu of the child has been
severely restricted in court by the phrase "conduced to the commission of the offence by
neglecting to exercise due care or control of the child'. The court in effect must find that
the degree of failure to exercise due care and control of the child actually conduced - that
is, served to promote or contribute to - the child's law breaking behaviour. This
amendment will give the court the power to fine or order compensation, restitution or
costs against the parent or guardian of the child offender without having to make such a
finding against the parent. In a sense this amendment brings the Western Australian
legislation closer to new legislation introduced in Britain recently whereby the court can
fine a parent/guardian in lieu of the child without making any finding against the
parent/guardian. The British legislation contains a duty of the court to fine or order
compensation against the parent/guardian when the child is aged under 16 years. This
power becomes morn discretionary when the child involved is over 16 years of age. Of
course, a number of exceptions would arise; for example, when the child is temporarily
not residing with the parent or guardian.
The Government's intention is that this amendment be applied more rigorously the
younger the child. It is a community expectation that children be in the proper care and
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under the proper control of a parent or guardian. Some exceptions may be involved
based on information supplied to the court. Where the child is over 17 years of age and
living in a stable, independent, alternative environment with parent/guardian approval, it
would be inappropriate for the court to order the parent/guardian to pay a fine or
compensation for an offence committed by a child. This amendment is only one part of a
comprehensive strategy to support and encourage parents to be more responsible for their
children's behaviour. It will be accompanied by an educational campaign, as well as
concerted efforts by those officers working with young offenders and their families, to
involve parents, guardians, relatives and significant adults in decisions regarding their
children.
Amendments to the Crime (Serious and Repeat Offenders) Sentencing Act: This Act is
clearly one of the most controversial pieces of legislation to be introduced in many years.
At its introduction die then Premier stated that the Bill 'provides a clear and precise
means by which hard core offenders can, firstly, be identified and, secondly, be removed
from the community so that the public can be protected". The third aim was that
rehabilitation was to be effected by subjecting the offenders to "intensive and more
effective programs of rehabilitation". Clearly, none of these aims has been achieved.
I deal with the second aim first: In my discussions with numerous citizens throughout
the State genuine concern was evident that these serious repeat offenders had not been
"removed from the community so that the public could be protected'. The fact that only
one juvenile and one adult have been sentenced under the Act in the 19 months of its
operation is evidence in itself. Its deterrent effect can be equally dismissed. The number
of juvenile offenders who will be eligible to be dealt with as a serious repeat offender on
their next conviction for a prescribed offence has not decreased on a month by month
basis over the past 19 months; in fact, it has increased slightly.
I turn now to the first of the objectives of the Act outlined in its second reading speech;
namely, that 'it provides a clear and precise means by which hard core repeat offenders
can be identified". Clearly, the criteria for determining whether an offender is a serious
repeat offender in terms of the Act are able to be manipulated so that the number of
conviction appearances can be reduced by accumulating appearances into a single
appearance in which the defendant pleads guilty. This results in one conviction
appearance which could consist of numerous prescribed and violent offences committed
days, and in some instances months, apart which clearly did not emanate from one set of
facts or one crime spree. This situation is further compounded as the Children's Court,
under the Child Welfare Act, does not have to record a conviction unless the sentence
passed is one of detention.
The whole question of the recording of Children's Court convictions will be addressed in
the proposed young offenders Bill to be introduced to the House early in 1994. The
proposed amendments more clearly identify the time span in which prescribed offences
can be included to enable the court to deal with them as one conviction as defined in the
legislation. Specifically, convictions for prescribed offences will be regarded as separate
convictions except where the offences, first, were committed within a period of 24 hours
and, second, arose out of one set of facts. This will equally apply to violent and general
offences as specified in the Act.
A hypothetical example will illustrate the difference in the way the criteria for eligibility
will change with these amendments: Suppose a juvenile committed two prescribed
violent offences on Sunday; let us say they emanate from the same high speed chase. He
is arrested on the Sunday night and when he appears in court on Monday, he pleads not
guilty and is remanded to a certain date two weeks hence. He is released to bail and
commits another prescribed offence - unrelated in any way to the previous one - and
pleads not guilty, and again is remanded to the same date as previously mentioned.
Again he is released to bail - however, that will not happen following die passage of the
Bail Act amendment mentioned previously. On the said court appearance the offender
pleads guilty, and although sentenced for three prescribed offences, has only one
conviction appeaance recorded for the purposes of the Crime (Serious and Repeat
Offenders) Sentencing Act. Under these amendments this offender would have one
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conviction recorded for the two offences which occurred on the Sunday - as they
occurred within a 24 hour period and emanated from the same incident - and another
conviction recorded for the offence on the Tuesday. This simple hypothetical example
clearly shows that the amendments will ensure that multiple convictions, where the
offences relate to entirely different matters, will be recorded for the purposes of the
Crime (Serious and Repeat Offenders) Sentencing Act. This will ensure that the intent of
the Act - namely, to identify and deal with repeat offenders - is applied in full.
A preliminary analysis of the data which lists those offenders eligible to be dealt with
under this Act at their next court appearance indicates that the application of these
amendments will significantly increase the number of offenders who could be dealt with
under the Act. Data indicates that 17 juvenile offenders are currently eligible to be
declared a serious repeat offender on his or her next conviction in court for a violent
prescribed offence. A study of all juveniles who have two or more previous prescribed
violent convictions indicates that up to 48 of these offenders may be eligible for
sentencing as repeat offenders under these amendments.
The third objective of the serious and repeat offenders Act that the then Premier outlined
in the second reading speech related to more effective rehabilitation. However, because
these offenders have not been effectively dealt with under this legislation, they have not
been in detention for sufficient time to allow rehabilitation programs to be effective.
Other amendments to the Act relate more to procedural matters as well as some changes
to offence eligibility; these include -

A clearer definition of the Act's relationship with other legislation;
the removal of paragraphs (c), (d), (e) and (f) of section 3 18(l) of the Criminal
Code - dealing with serious assaults - from those offences defined as prescribed
offences under schedule 1, part 2 of the Crime (Serious and Repeat Offenders)
Sentencing Act. These offences have been described in various reports published
on the legislation as the ones most able to be manipulated by the police, and ones
which generally do not involve issues of community protection;
it will allow the court discretion regarding whether offences under the Criminal
Code outlined in section 317 - relating to assaults occasioning actual bodily
harm - and paragraphs (a). (b) and (g) of section 318 - relating to serious assaults -

should be recorded as prescribed offences depending on the circumstances and
nature of the offences. These amendments relate to concerns expressed regarding
the scope of the offence categories in that they can range from a playground fight
to a street mugging or vicious assault. The intent is to allow the degree of
aggravation, the circumstances, the nature c the assault and the nature of the
injury incurred to influence the decision of the court regarding whether the
offence should be recorded as a prescribed offence;
it will provide for retrospectivity in the commissioning of the offence. The
amendments provide for a conviction to be counted whether the offence was
committed before or after the commencement of this Act. The amendments
further specify that those offences removed from schedule 1, part 2 are not to be
counted if the conviction occurred before the commencement of this Act. Finally.
these amendments clarify the status of the offences contained in section 317 and
the remaining subsections of section 318(1) of the Criminal Code by ensuring that
if convictions for these offences occur after the commencement of this Act, they
are to be counted as convictions only if the court so directs;
it will allow for the defendant and the chief executive officer to seek review of a
sentence imposed under this Act;
it will allow for the Act to be extended for three months to June 1994. This will
allow the young offenders Bill and the sentencing Bill to be introduced prior to
the expiration of this Act; and
it will clarify the issue of the tabling of reports to Parliament, particularly when
Parliament is not sitting.
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In summary, the coalition Government is determined to restore confidence in the criminal
justice system. The amendments before Parliament today go part of the way towards that
process. The sentencing Bill and the young offenders Bill, which will be introduced into
the House next year. will consolidate and strengthen these reforms. I commend the
Criminal Procedure Amendment Bill to the House.
Debate adjourned, on motion by Mr Leahy.

CITY OF PERTH RESTRUCTURING BILL
Second Reading

MR OMODEI (Warren - Minister for Local Government) [12.59 pm]: I move -

That the Bill be now read a second time.
On Monday the Premier announced the coalition Government's proposal to reform the
Perth City Council to create a true capital city council and three new councils. The new
capital city council will provide the focus for commercial, cultural and recreational
activities by creating a heart for the metropolitan area. This legislation reflects the
coalition Government's commitment to change by addressing problems the existing Perth
City Council has been unable, and the previous Labor Government was unwilling, to
address. The Bill will put the "local" back into local government by creating a compact
viable capital city council and three new councils encompassing existing residential
areas. It will heighten the capacity of residents and ratepayers to have a more direct
influence on their local priorities. Also, it will ensure responsive and responsible local
government. This Bill will finally address and resolve many of the criticisms of the
structural impediments to change highlighted in different ways by more than a half-dozen
Government and non-government reports in recent years.
Among the reports since 1986 which highlighted deficiencies are those entitled "Central
Perth Policy Documents 1986"; "Planning Procedures for Perth's Central Area", the Mant
report; "New Directions for Central Perth (City Vision) 1988"; "A Capital City for
Western Australia" provided by the Chamber of Commerce and Industry in 1990; and
"Capital City Planning for Perth" provided by the Australian Institute of Urban Studies in
1992.
The Government looks forward to the support of the Opposition for the initiatives in this
Bill, given the statements by the Leader of the Opposition and some of her parliamentary
colleagues, both Federal and State. The Leader of the Opposition and several former
Ministers for Planning and Local Government expressed concern at the way the council
addressed central business district issues. Yet it was the very frst Labor Government in
its drive for one-vote-one-value which forced the Perth City Council to reduce further the
representation of the CBD. So we now have the ridiculous situation where only three of
the 27 councillors represent the CBD. No wonder the CBD's interests are swamped by
the local, parochial interests and issues of the council's far flung, dormitory suburbs. The
foreshadowed dissolution of the council is no reflection on the personal commitment or
dedcation of the existing Lord Mayor or councillors; rather, this Bill recognises the need
for structural change to allow the creation of the capital city council and three new towns.
I particularly acknowledge the long and dedicated service by Councillor Mick Lee and
Councillor John MacMillan who are to be made Freemen of the city.
So what is wrong with the council? Clearly, one of the major areas for concern is the
council boundaries, with residents from City Beach in the west to Carlisle in the east.
There is no community of interest between many of the areas currently constituting the
Perth City Council. A review of the boundaries to establish viable councils with a more
localised community of interest is desirable and sensible. It helps to emphasise the
essential strength of local government; that is, its local nature. Another area of ongoing
concern over many years is the inability of the council to address planning issues in a
coordinated way, recognising the legitimate interests of the State Government and its
agencies. Once again, the creation of a capital city council will provide the opportunity
for the development of new mechanisms which, combined with truly local representation.
will enhance the city.
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The Government has used the past six months to evaluate the problems and options in a
careful and considered way. An independent report was commissioned from two
consultants - the forner Town Planning Commissioner, Dr David Curr, and former
Stirling City Council city manager. Mr Ralph Fardon. Their comprehensive analysis of
the problems and possible solutions has been the basis for most, but not all, of the
decisions reflected in this Bill. I anticipate that, despite the numerous reports published
in recent times and several seminars, there will be calls for more consideration of the
problems and options. Such calls for extensive periods of public consultation or polls
ignore the need for some action to be taken to rejuvenate our city centre. The Premier
has shown his commitment to addressing problems, such as graffiti which is a major
problem in the CBD, and this Bill will help focus attention on both the challenges and
opportunities for a new capital city council.
Under the Bill three new councils will be formed out of the existing council's dormitory
suburbs. Although the names of each of the three new councils reflect a major road
identifying the council, these names are not fixed and the newly elected councils in 1995
will be able to determine new names if they so wish. One of the proposed councils will
be Shepperton, based on the Victoria Park and Carlisle suburbs but not including
Burswood Casino which will remain in the Perth City Council. It will contain two
wards - Carlisle and Victoria Park - and have a population of approximately 24 000).
When elections are held for the council on 6 May 1995 electors will choose a mayor and
each ward will be represented by four councillors.
The new town of Vincent will be based on the suburbs of Mt Hawthorn and North Perth
but not including Northbridge which will remain within the Perth City Council. It will
consist of two wards - Mt Hawthorn and North Perth - and have a population of
approximately 25 000. When elections are held for the council on 6 May 1995 electors
will choose a mayor and each ward will be represented by four councillors. The new
town of Cambridge will be based on the western suburbs of Perth and will consist of two
wards - City Beach and Wembley - and have a population of approximately 23 000.
When elections are held for the council on 6 May 1995 electors will choose a mayor and
each ward will be represented by four councillors.
The reformed Perth City Council will have a population of approximately 9 000, with the
Lord Mayor and eight councillors to be chosen by the electors on 6 May 1995. No wards
are to be provided for the Perth City Council. It will include the central business district,
Burswood Casino and Northbridge and, combined with Kings Park, will provide a
showpiece of cultural, civic, active and passive recreation areas as well as the
commercial hub of the city.
The Bill provides for the existing City of Perth - that is, the Lord Mayor and 27
councillors - to be dissolved upon assent. Five commissioners to be announced shortly
will be appointed to replace the Lord Mayor and councillors of the City of Perth, and
from I July 1994 when the three new councils are formed they will also be the new
councils until the elections on 6 May 1995. The commissioners will be people of high
public standing with a range of skills and attributes suitable to ensuring that the council's
financial, civic and representative roles are maintained. The commissioners will continue
in an advisory role to each of the new councils after the elections until 31 October 1995.
Much speculation has been generated by the Opposition suggesting that rates for the
dormitory suburbs must increase if new councils are created. The detailed financial
analysis carried out by the consultants confirms that there is no reason why rates need to
increase. The new councils will be established as debt free entities with facilities
equivalent to similar councils using the substantial reserves of the existing Perth City
Council. It is planned that each new council will have its own offices: The town of
Cambridge at Floreat Form;~ the town of Vincent at the Loftus Centre; and the town of
Shepperton at the Park Centre. All members of staff are to be given opportunities to
transfer to one of the new councils, which may suit many staff, or to remain at Perth City
Council. All existing benefits will be guaranteed and there will obviously be opportunity
for promotion for some staff into more senior positions in the new towns.
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To assist the commissioners all existing councillors will be invited to join advisory
committees under section 180 of the Local Government Act. These committees will be
created to provide policy advice to the council and will ensure an ongoing role for the
former councillors in representing electors' concerns to the commissioners. In addition,
three committees will be established to help guide future planning and development of
the central area. The new committees will be the Premier's Capital City Committee to
formulate policy and coordinate decision making; the Capital City Technical Committee
to provide technical input and advice; and the Capital City Development Committee to
provide a forum for business and commerce to participate in future planning.
To ensure that the existing council does not use the time while this Bill is being
considered by Parliament to endeavour to thwart or frustrate the proposals unnecessarily,
a limited form of veto is proposed. Under this provision certain matters will require
ministerial approval before the council can proceed.
Shortly, all residents of Perth will begin to receive a detailed brochure explaining the
Government's proposals. Public meetings will also be held during the next few weeks to
ensure residents are able to air their concerns and have any questions answered. In
addition, briefing of various civic, business and ratepayer groups will be organised.
It can be seen that this Bill is a comprehensive approach to the opportunities that are
before the Perth City Council. It will ensure that the new councils are better able to focus
their attention on local priorities. It will also ensure that the reformed Perth City Council
is able to enhance our city's natural features and built environment to create a truly
world-class city. I commend the Bill to the House. In doing so, 1 table the report entitled
"A Capital City for Western Australia' by consultants Dr David Canr and Mr Ralph
Fardon.
[See paper No 457.1
Debate adjourned, on motion by Mr Leahy.

Sitting suspended from 1. 10 to 2.00 pm

WORKERS' COMPENSATION AND REHABILITATION AMENDMENT
BILL

Committee
Resumed from 20 October. The Deputy Chairman of Committees (Mr Johnson) in the
Chair; Mr Kierath (Minister for Labour Relations) in charge of the Bill.
Clause 4: Part IV amended and application pmovision -

Progress was reported on the clause after the following amendment had been moved -

Page 5, line 17 - To delete "$5 000" and substitute "$1 000".
Mrts HENDERSON: Last night I expressed considerable concern about the impact of the
proposed $5 000 threshold on any injured person who wished to claim damages for the
cost of the provision of gratuitous servces. This amendment to the Act appears to have
no rhyme or reason. As far as I am aware, there has never been any complaint about
damages awarded by the courts for gratuitous services. There has never been a complaint
that the courts have been extravagant and there has never been a suggestion that people
have sought to defraud the system by claiming for those sorts of damages in an
extravagant way. The effect of the Government's amendment is that an injured person
will receive nothing if the market value of the services provided by a family member,
perhaps on a full time basis for three or four months or on a part time basis for a longer
period, is less than $5 000. 1 believe that will discourage family members from taking
care of each other in their own home. That will be a step backwards. It will
disadvantage people who are injured severely and who may well be better off being cared
for by their spouses or fiances, and it will give rise to greater cost to the community
because it will encourage people to put their injured relatives in nursing homes or
convalescent hospitals. Although the Minister has not responded at length, he said by
interjection -
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Mr Kierrnh: Ilactually said it by statement.
Mrs HENDERSON: The Minister said that if we deleted this amendment, that would
mess up the figures which he had been provided by the actuary about the total costs and
gains in regard to all of the provisions of this legislation. That issue goes to the very
heart of the legislation. When the Minister foreshadowed this Bill, on its introduction
and since, he spoke at length about entrepreneurial lawyers ripping off injured people and
the need for a more efficient system. However, this provision is nothing short of mean
and miserly; it could be described, as I did last night, as spiteful.
The Minister said that he could not change this provision even if he agreed with the
Opposition's argument because that would mess up his actuarial figures. Let us consider
those figures contained in an addendum to a report produced by the Trowbridge
Consulting Group: It refers to the 30 per cent threshold for common law damage claims,
and indicates a payment reduction in the vicinity of $45m to $49m; the increase in
weekly payments will be in the vicinity of $13m to $17m; the increase in medical
payments will be Urm to $5m; and the increase in schedule 2 payments, not including
back injuries, will be $6m to $lm. If we eliminate journey claims as this legislation
does, another $5m or $6m will be fr-eed up. If an economic loss threshold is introduced
of $100 000. another $1 m will be released. The introduction of the schedule 2 guidelines
for back injuries will free up another $7m to $9m, and the increase in maximum
payments for fatalities will release between zero and $lm. The list goes on and,
presumably, includes every element that the actuary considered.
This is the essence of this Bill. The table shows the amount lost and gained by injured
workers. The difference between what they lose and what they gain is what the insurers
receive. According to the table the insurers will receive between $7mn and $9m. Many
people in the community would argue that this is a very small amount of money for the
pain and confusion which will be suffered as a result of the complexity of the new
system. Fundamental rights will be taken away which have been enjoyed for a hundred
years. and the insurance industry will receive a windfall of between $7m and $9m which,
in turn, can be expected to be passed on to employers through reduced premiums. The
legislation is all about the Minister's promise to reduce workers' compensation
premiums.
Where in the schedule does it mention how much money will be saved by the insurers by
placing a threshold on awards made for gratuitous services? Nowhere. The Minister in
his statements last night said that he could not just drop this provision, although he gave
no reason for its inclusion. He claimed that its deletion would mess up his computed
figures. How much will this provision save for insurers? How much is it expected that
damages awarded by the courts will be reduced by introducing a $5 000 threshold? I
would expect a Minister introducing such a Bill in this Chamber to have that information.
I would expect advisers in his department to have been through the damages awarded in
court and pulled out the gratuitous services awards and calculated the proportion which
would not have been awarded with a $5 000 threshold in place. If the Minister does not
have that information, he is negligent in his job.
The Minister has itroduced an amendment which will impact on the lives of citizens in
this State. This demands that he produce the evidence which indicates that he knows
what he is talking about. If the Minister does not have the figures with him, I request an
undertaking to have them before the day's end. I want to know the amount of reduced
damages payments expected following the passage of this provision, how many claims
are involved and their proportion of the total. In other areas the Minister is free and easy
in providing figures. He had the figure of 90 per cent of common law claims affected by
the 30 per cent threshold; presumably the Minister had these drawn from court awards,
from which the percentage was calculated. He could do the same with this provision,
which will impact on those people caring for loved ones at home.
Mr D.L. SMITH: I share the views of the previous speaker. In a response last night the
Minister said that all the measures have been costed by an actuary and that if
amendments which changed costs were accepted, problems would be created. The
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Minister said that he did not have figures relating to how much would be saved. He
claimed that the measures had been costed by an actuary and that if we messed around
with the system, the figures would change. He said chat a number of provisions were
included in this Bill to ensure consistency with the amendments to the third party or
Motor Vehicle Insurance Trust provisions, and that this was one such provision. He said
that this provision was not originally placed in the legislation; however, he claimed that
the two systems meshed, and if we did things differently problems would be caused.
This Bill is called the Workers' Compensation and Rehabilitation Amendment Bill, and
one could be excused for thinking that it was about providing proper workers'
compensation and rehabilitation. The Minister's comments last night established what
this Bill is primarily about. Actuaries, of course, are the lifeblood of the insurance
industry. They amt relied upon to compute potential risks, thereby guaranteeing profits
for insurance companies. This Bill is not about proper workers' compensation and
rehabilitation, but about ensuring chat insurers' profits are guaranteed and that employers
have reduced premiums. Any talk about this legislation being about improved workers'
compensation payments is but a smokescreen. The Minister cannot satisfy the Chamber
that I am wrong. If he wants to, he should produce not only the summary of the actuarial
report but also the entire report. Then we would see whether the actuarial calculations
were correct. If they are correct, we must ensure that each provision is required and that
all properly made savings are fed back to improve the benefits and not - as a substantial
proportion will be - used to help the Government's insurance and employer friends.
The Minister's second reason for not accepting the Opposition's amendment was one of
the most convoluted and circular arguments I have heard: He said chat a similar
provision is part of the Government's third party insurance reforms and, therefore, it
must be part of this legislation. That is not a reason for including the provision in either
Act! The best way to establish consistency between the Acts is to delete this provision
altogether from both. If the Government is not going to do that, it should at least give us
the courtesy of producing the full actuarial report and not just a summary. It should give
us an opportunity to have those figures checked and it should satisfy us, on the basis of
those calculations, that it is feeding back all of the savings that its insurance and
employer mates will make as a result of these amendments.
Mr KUERATH: I answered most of these questions last night. I have tried to answer the
questions in detail and at length, but we are re-treading the same old arguments. I advise
the member for Thorulie that the savings will go to employers not to insurers, because
insurers will reduce the premiums. The figures the member was quoting from
Trowbridge am not the final figures; in fact, Tmowbridge has provided further figures in
discussions since then. It is not for the Government to cost the Opposition's proposals,
simply to say they are not costed as part of our proposals which are similar to chose in the
Motor Vehicle Insurance Trust. In regard to the member for Mitchell's comments, this
provision relates to common law not to workers' compensation claims.
Mrs HENDERSON: The Minister has not answered my question: I asked in clear terms
for the Minister to inform me what amount of money will be saved by this measure -
whether by the insurer or employer. I do not really care. He said the figures that I quoted
were not from the final document, that there was another document. I would like the
figures from the other document I am not asking for a long reiteration of what the
Minister has already said; I want the figures that show how much will be saved by setting
this threshold for damages for gratuitous services. If the Minister does not have them
with him, I want an undertaking that he will provide them to the Chamber.
Mrf BROWN: I support the amendment because this provision of the Bill will have a
significant impact on certain families. The provision of a threshold will deny people who
require gratuitous services to be properly recompensed for those services. For instance,
this will impact on a married couple where one partner is partially incapacitated and the
other partner goes out to work and brings into the household the funds that are required
for that household to survive. In that circumstance, if the person who brings in the
income were injured at work and required some amount of paid services which fell
beneath the threshold, and had a potential claim at common law, there would be no
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capacity in the household for that person to be recompensed for the assistance they
required at home. The family as an income unit and the injured worker would be out of
pocket because they required assistance for services to be provided in the home which
they are not capable of providing because of the injury. Many families are in that
situation. Let us take the position of a single working parent who is incapacitated at
work and has access to common law entitlements. There may be no capacity in the
household, depending on the age of the children, for that person to be looked after for the
period that they require that assistance. Again, by virtue of this threshold, the
opportunity will be removed for those people to be compensated for gratuitous services.
What is the justification for that happening? Has it been said that people in that
circumstance are roiling the system. that an extraordinary amount of money has been
awarded by the courts, that people are using this to inflate claims and therefore get higher
amounts? What is the rationale for this change, particularly as it affects those people?
The only rationale we have heard so far is based on economics, not on the fairness of
removing this provision, on its reasonableness, that people no longer require it, or that
such services can otherwise be provided by some community service. It is based on none
of those things. It is based on the need by the Government to transfer to insurers or
employers money that would otherwise go to injured workers. That flies in the face of
everything that has been accepted by the courts generally and in principle about what
should happen in circumstances where people suffer injuries. The courts, and indeed the
community, accept the principle that workers or others who have been the subject of this
type of injury should not be at a loss. Certainly they have lost certain things, either
temporarily or permanently, but they should not suffer a financial loss. This imposes that
financial loss. It is contrary to all our principles. If the Government had any
understanding of the nature and the composition of families today, any understanding of
the problems of two income and sole parent families, how could this provision be
introduced? It simply flies in the face of the change in the composition of the family. I
would be pleased if the Minister could do something more than say that this fits into an
economic model. Economic models are very cold, blunt instruments. Their modelling
does not takce into account aspects of fairness and reasonableness. They look at
transferring money and resources from one area to another. If that is to be the be-all and
end-all of Government decision making there will be some very cruel Government
decisions made in workers' compensation and in other areas. If the Minister is unable to
tell the Chamber what consideration the Government has given to those matters, if any,
one can assume only that no consideration has been given to the matters I raised.
[Quorum fornmed.]
Mr D.L. SMITH: The Leader of the House complained today that because of the delay in
getting through the Government's program, members would have to sit tomorrow and for
some of the periods that were originally prescribed for breaks. One of the reasons for the
delay in the progress of legislation of this kind is the way in which Ministers come into
the Chamber to discuss it. In this case, a threshold is being set, and the Opposition asks
what the basis of that threshold is. We are told that the basis is that an actuarial
calculation has been made. However, the Minister does not know what it is and cannot
tell the Chamber what it is, and he is not going to provide any of the actuarial reports. He
cannot provide any information which indicates what the savings will be for a threshold
of $5 000 or $1 000; what it may be for any other figures; and what difference it makes to
the final premiums, for instance, whether we have a threshold of $5 000 Or $1 000, Or any
threshold at all.
As we go through this Bill the Opposition will raise this sort of issue time and time again.
It would have been easy for the Minister to provide the Opposition with full actuarial
calculations and reports instead of snippets before this debate commenced. The
Opposition would then not have to ask these questions, and would not have to show the
Minister to be ignorant when he does not know the answers.
Mr Kierath: I ant not going to cost your stuff.
Mr D.L. SMITH: The Minister should; he should have all the alternative costs. Proper
actuarial calculations go across a range of possibilities, from no threshold to a range of
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figures which give different results and have different impacts on premium income.
They are the sorts of figures the Minister, if he had any brains at al, would have provided
the Opposition with well in advance of the debate, together with full actuarial reports
upon which all these figures were calculated. We would not, therefore, be wasting
everybody's time by going through the procedures we arn. now going trough.
Mr Kierath: Let me put a challenge down: If I provide this information, will you cease
that incessant debate?
Mr D.L. SMITH: In relation to the actuarial calculations, yes.
Mr Kierath: No, you are not genuine.
Mr D.L SMITH: We are. If the Minister provids.s the full actuarial reports with all the
figures, we will cease to ask the questions relating to how each of these figures is
determined.
Mr Kierath: Will you cease incessantly raising the same point over and over again? You
can get a deal here: If you control your side, I will provide the information.
Mr D.L. SMITH: I do not have to control my side. If the Minister does not want to
waste members' time, he should provide the actuarial reports and save himself heaps of
time and embarrassment. The Minister will know the information and will not have to
say, "The figure is there. I do not know why it is there:, I do not know what the saving is.
It is consistent with the th-ird party. That is the reason," They are not reasons. If the
objective of this is to educe premiums, increase profits, or increae benefits, the
Opposition really wants to know what are the brcak-ups, and wants some appreciation of
what the rationale is for abolishing workers' -iglus which have been in existence for
generationr
Mr Kierath: Your amendment does not even abolish it; you are seeking to change the
limit.
Mr D.L. SMITH: The Opposition is seeking to change the limit to reduce the threshold.
We would lie to know the basis of the Government's figure, the reasons for that figure,
and how our figure compares with it. We would also like to know, firstly, why the
Government wants any threshold at all; and, secondly, in terms of the difference between
the $5 000 and $1 000 threshold, what will be the savings involved in those sorts of
claims based on what has been paid over the past few years. Finally, what will be the
impact on premium income in expenses for everybody involved? That will give the
Opposition some better understanding of whether this Bill is fair.
It does not behove the Minister to say that this is not the workers' compensation section
of the Bill but the common law section of the Bill. The crazy thing is that common law is
now being dealt with under the Workers' Compensation and Rehabilitation Amendment
Bill. My view is that it should never have been there at all. We should still be preserving
those common law rights. However, the Government is seeking to limit those common
law rights in the argument that somehow it is increasing the benefits under the Workers'
Compensation and Rehabilitation Act, and fixing up some of the problems with insurers
and employees on route.
How much of the balance of the savings is used to increase benefits; how much is used to
increase insurance profits; and how much is used to improve employers' premiums? We
must say that the Government is a Government of the rich and is entitled to benefit the
rich. How the Government divvies up the savings between the poor injured worker, the
rich insurer and the employer is a question of policy for members opposite as a
Government. However, the Government should at least give us the information, It
should give us an understanding of what it is really about, stop the rhetoric and start
proving that some of its rhetoric has some substance. I suspect that it has very little
substance, and the reason the Government is not providing us with the full actuarial
reports and the figures for which the member for Thornie has been asking is that, as the
Minister knows, this legislation does not go anywhere near meeting the rhetoric that he
has been trying to use to justify some of the figures and provisions.
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Division
Amendment put and a division taken with the foiiowing result -

Ayes (19)
Mr Bridge Mr Kill Mr Taylor
Mr Brown Mr Kobelke Mr Thomas
Mr Catania Dr Lawrence Ms Wamnock
Mr Cunningham Mr Marlborough Dr Watson
Dr Gallop Mr Riebeling Mr Lealiy (Teller)
Mr Guill Mr Ripper
Mrs Henderson Mr D.L. Smith

Noes (25)
Mr CJ. Banett Mr Kierath Mr Strickland
Mr Blaikie Mr Lewis Mr Trenorden
Mr Board Mr Marshall Mr Tubby
Mr Bradshaw Mr Nicholls Dr Turnbull
Mr Court Mr Omodci Mrs van de Kilashorsi
Mr Cowan Mr Pendal Mr Wiese
Mr Day Mr Prince Mr Bloffwiwch (Teller)
Mrs Edwardes Mr Shave
DTrHaines Mr W. Smith

Pairs
Mr McGinty Mr Minson
Mr M. Barnett Mr House
Mr Graham Mr Osborne
Dr E-dwards Mr McNec
Mrs Hallahan. Mr Ainsworth

Amendment thus negatived.
Mrs HENDERSON: The next amendment on the Notice Paper relates to the replacement
of minimum award razes as an index for measuring increases in an amount by avenage
weekly earnings. We canvassed that matter at length last night and, in the interests of
expedition, I now do not propose to move that amendment. I move -

Page 5, line 25 - To delete "second-last" and substitute "last".
This is another of these very complex sets of words designed to provide a mechanism for
indexing the amount on which we just divided. It provides the most complicated
mechanism I have ever seen for indexing any amount of money. It provides that the
Minister does not go back to last year but goes back to 31 March in the year before that
year. It means that he ends up going back two yenr before the daze that the Minister is
talking about in order to work out the amount by which he is going to index an amount of
money. Clearly that is designed to ensure that the indexation is so far behind the CPI or
whatever is the normal measure of increase in the value of money that it is at least 18
months out of date. There is absolutely no reason why we must go back to the amount
that it varies between the second last 1 April before the financial year commences and the
last 31 March before the financial year commences.
Mr Kierath: H-ow do you get the period of time? If you have the last, you only go back
to the last -

Mrs HENDERSON: To the last year.
Mr Kierath: No. it goes back to the April immediately before the June.
Mrs HENDERSON: We can take the figure as at that period and look at the 12 months
leading up to that April. There is nothing wrong with that; that works. We do not have
to take it not just to the previous March but to the March before that and measure that
12 months. By the time we do the measurement the figure is out of date.
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Mr Kierath: If you have the last April, you have only April to June. You have to go back
to the second last April to get a full year. It is from the second last April to the last
March which is just before the last April - that is a year.
Mrs HENDERSON: What the Minister does not seem to realise is that the figures are
published each year. The Minister should go to the Austrlian Bureau of Statistics and
take the figure that is published on a particular month of the year. He does not have to go
back to the April before the last April to get the figure published in that April, take the
figure published 12 months later and take the difference. All he has to do is take the
figure for the previous April. The member for Morley read out last night how the figures
are compiled and explained that the base figure was set at 100 in 1985 and it has been
going up ever since then. It goes up on a monthly basis. Therefore, the Minister can set
any month he likes. If he takes June, he can set it for May and go to the ABS and obtan
the figure for May and use that figure to measure the change.
Mr Kierath: When does the May figure come out?
Mrs HENDERSON: It might come out in June, in which case the Minister can take the
April figure. He does not have to go back 18 months.
Mr Kierath: I am advised it comes out in November.
Mrs HENDERSON: it does not take 18 months for the figures to come out - it does not
take anything like 18 months. The Minister does not seem to appreciate that he does not
need a 12 month period to compare the figure at the beginning of the 12 months and the
figure at the end of the 12 months. Each time he revises it, all he needs is the most recent
figure that is available and compare it with the last time it was revised. That figure will
show the Minister the increase.
As we said last night, it is our view that that figure should be the average weekly earnings
because that is a far more appropriate figure to use in our community. It covers the great
mass of the work force whereas movements in the minimum award rates cover only a
segment of the population. In any event, it is not necessary to use this long, convoluted
process to find an increase which will be out of date by the time it is used. It would be
far better to choose the previous March or whichever month he wants to choose and take
the figure as of that date. He will find he does not need to take two figures and subtract
them; he will find that, if he does it every year, he will have the measure by which it has
changed. Unfortunately, under this provis ion, the Minister will establish a pattern where,
each time he wants to show an increase, he will have to go back 18 months and deduct
one year from the other whereas all he has to do with my suggestion is go back to the
previous April and see the change. It is not a major amendment but it will be significant
to those people who are affected by these amounts. As I have said already, this amount
impacts only on those families where one member is caring for another who has been
injured by an accident.
Mr KIERATH: I will try to restrain my feelings in an attempt to get the message through
to the member for Thomtlie. I am advised that this provision is similar to other provisions
in the parent Act. It takes 12 months from March to April - that is the closest we can get
with a full year to June 30 with all of the time lines involved in order to get the figure
published and indexed on 30 June. I have put that explanation on record, even though the
member is not prepared to accept it.
Amendment put and negatived.
Mrs HENDERSON: I move -

Page 6. line 12 - To delete "future"

This amendment relates to the definition of "future pecuniary loss" which means -

pecuniary loss other than that which has already been incurred at the time when
the amount of that loss is required Co be determined by a court.

This definition standing alone does not mean a great deal but in connection with the
section of the Act to which it refers, it means that a person who injures himself at work
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and claims damages under common law can claim only for future pecuniary loss - which
is the loss of the capacity to earn wages. It assumes that people are paid workers'
compensation benefits from the time of their accident until they are awarded damages by
the courts, and that the only money they need to meet their requirements for the future
loss of livelihood is from the date the court makes a decision until the estimated end of
their working lives. If the inister believes that, he obviously has not dealt with many
people on workers' compensation benefits or those who have had accidents at work. Had
he done so, he would know that frequent disputes take place about whether people are
given weekly payments. Many disputes currently go before chamber hearings of the
board and are resolved quite quickly but, in some cases, they are not resolved for a long
time. Many people have approached me about this problem. One of the reasons for the
problem is that some people feel there is a stigma attached to workers' compensation
payments and they do not claim their benefits under workers' compensation immediately.
In fact, it is not unusual for people to use their sick leave rather than go on to workers'
compensation. There are people, of course, who use all their workers' compensation
weekly payments. They get to the point where they have exhausted their prescribed
amount, and may do so before the matter gets to court. If they are seriously injured and it
takes a long time for their injury to stabilise - they may be undergoing medical treatment
and so on - they may have used all their benefits before they can go to the court in the
knowledge that their injury has finally stabilised and is permanent. What happens to
them? They go on to sickness benefits. What happens if they are awarded a lump sum
payment? The Department of Social Security expects them to pay back from their lump
sum the money they have received in sickness benefits while incapacitated as a result of
the accident at work. It is a general rule of thumb that the Department of Social Security
calculates approximately half of the damages awarded by the court as the measure to be
used for assessing a person's eligibility for a future pension. That is very significant.
Th1is definition means that by limiting pecuniary loss to future pecuniary loss, the longer
a person waits before going to court, dhe more disadvantaged he will be because past
pecuniary loss will not be taken into account. If that person has used up his weekly
payments, he cannot obtain money for the period between the weekly payments running
out and the decision by the court. Although the courts cannot award a lump sum under
this legislation, lump sums can be awarded in common law courts.
What is die point of this definition? Why has a decision been made to limit the loss to
future pecuniary loss? I have heard no complaints about the courts awarding damages for
past lost. This Minister complains about greedy entrepreneurial lawyers and suggests
they are the reason for the legislation. However, this definition will benefit those lawyers
who put in their writs straight away - those lawyers most would describe as the least
responsible because they do not wait until the worker's injury has stabilised in order to
determine his incapacity for the rest of his life. This provision will encourage that
because people will know that any loss they have suffered prior to appearing before the
court will be classified as past pecuniary loss and will not be covered. This step is taken
to save more money for the insurers so that they are not required to compensate workers
for past pecuniary loss, and the $ 100 000 limit will apply only to future loss.
Mr Kierath: Open your mind and forget your distrust of rme. Are we talking about some
limits on damages? No. We are talking about entry in common law. Workers still have
access to workers' compensation. Once you pass that level you have full access to
common law. It does not limit common law claims to that.
Mrs HENDERSON: A threshold of $ 100 000 has been set, and the Government is
proposing that only future pecuniary loss, and not past loss can be calculated to reach that
threshold. It will be very difficult for some workers to reach that threshold. It
disadvantages people who are on low incomes and part time workers. It discriminates
against people whose cases take a long time to come before the court and who use their
weekly benefits. Their past pecuniary losses should be included in that threshold figure.
The threshold is offensive enough, but it certainly favours persons on high salaries. A
person earning $50 000 a year will reach that threshold in two years, but a person earning
$10 000 a year will not reach it before 10 years. In all these clauses the Minister is
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introducing obstacles before people can get to the courts. This represents another
obstacle. For no apparently logical meason this threshold is limited to future pecuniary
loss. I do not believe the Minister should set a threshold, but if he is to do so it should be
fair and not exclude past pecuniary loss. At the moment a person claiming damnages for
pecuniary loss under common law can claim for both past and future pecuniary loss.
Have submissions been made to the Minister complaining that the present system is
wrong? Were such complaints made to the member for Avon's inquiry?
Mr Trenorden: No.
Mrs HENDERSON: Were they madec to the Chapman inquiry? No, they were not. I do
not remember any submissions to die Chapman inquiry that people should not be able to
claim past pecuniary loss. It is grossly unfair and discriminatory. It does what the
Minister has tried to do all the way through the legislation. It sets the height of the hurdle
that little higher, and makes it more difficult for people to jump over the hurdle to get to
court and receive what should be theirs by right. It is as disgraceful as the rest of the Bill.
It seeks to take away benefits that people have enjoyed in this State for 100 years; that is,
the right to receive damages when an employer is negligent. This provision will sex one
more hurdle by staring that past pecuniary loss cannot be measured; only future
pecuniary loss can be measured. If the doctors will not say with certainty that a person
can never work again, bad luck! People will not get to court; they will not have a 30 per
cent disability. If the disability is not worth $100 000, people will not be able to get in.
That is exactly what the Minister intends to happen. So 90 per cent of claims that
currently receive common law damages will be cut out.
Mr Bloffwitch: It will not affect workers' compensation.
Mrs HENDERSON: This is what most people call workers' compensation. Most people
talk about statutory benefits. The members' constituents were among the hundreds who
sent petitions to me. Geraldton constituents signed dozens of petitions objecting to the
legislation. Some of them wrote personal letters to me describing what had happened to
them. Often, through no fault of theirs, they were injured at work through the negligence
of the employer. These people will be cut out. I hope the member for Geraldton explains
that to the first person who comes to see him and who cannot claim $ 100 000 for future
pecuniary loss. He should explain to them why they have lost their capacity to go to
court and receive damages. I support the amendment.
Mr D.L. SMITH: Clause 4(5)(c) provides -

the court determines that the worker is likely to have future pecuniary loss
resulting from the disability of an amount that is at least equal to the prescribed
amount.

Last night I spent some time trying to tell the Minister that the provision relating to
people having to seek leave will add substantially to the cost of legal proceedings. This
provision amply demonstrates that because it requires the amount that must be
determined as future pecuniary loss to equal the prescribed amount; that is, the prescribed
amount for workers' compensation will be at least $ 100 000. The difficulty of course
will be that the question of what is prescribed pecuniary loss will be determined when
leave is sought. Smart lawyers will be bunging in applications to seek leave from the
first day a person consults them. There is a simple reason for that because that is the day
on which future pecuniary loss will be maximnised. If it is left for any time thereafter it
becomes past pecuniary lost. By leaving in the provision for future pecuniary loss
lawyers will be encouraged to go to the District Court as early as possible and in many
instances it probably will not be required because it could have been resolved in the
traitional way without litigation. More importantly, of course, it will require a trial at
that stage of the application for leave for the court to determine what is the future
pecuniary loss. How else can the court come to a conclusion that the future pecuniary
loss will exceed the prescribed amount? Believe me, the question of future pecuniary
loss in injury claims for damages is always a most substantial issue and requires the most
witnesses. It always requires the most detailed evidence and description.

5430



[Thursday, 21 October 1993] 53

In relation to the preliminary question one need only prove the threshold of $100 000 and
then go through the process again to prove how much one should get when the trial
occurs. In order to have the trial these questions presumably will have to go to some sort
of hearing list, with the additional cost and delay that that will entail. Itris true that will
not be removed by deleting die word "future", but at least it will make it a more simple
issue because at the date when leave is sought, the past pecuniary loss will be a definite
figure. If it is a true employer liability case it probably will have been covered by interim
workers' compensation payments being made for that period. So when leave is sought
for past pecuniary loss on the day the application is filed for leave the amount of a loss
will be known. It will also avoid the argument about whether lawyers wili go to court as
early as possible to ensure that the future pecuniary loss definition is maximised at that
point.
I do not understand the need for the provision. The member for Avon has acknowledged
that it was not part of his recommendations. For procedural clarity and to avoid the
issues I am talking about regarding early applications for leave and for the reasons
outlined by the member for Thornlie, I encourage the Minister to accept the amendment.
Mrs HENDERSON: When the Minister responded to earlier issues he indicated that
either for procedural reasons or consistency with the Motor Vehicle Insurance Trust
provisions, he was introducing provisions in this Bill which might not on face value seem
to be particularly relevant. In this case he did not give any indication what that was
except to point out it was a threshold. I am aware of the threshold but the last two issues
related to monetary amounts. In one case he said it would mess up the calculations that
the actuary provided, but when I asked for the figures he declined to comment. He
remained seated, even though I asked him a simple question and said that if he did not
have the information with him I would be happy to receive it later. He did not give me
the courtesy of a reply.
Will the Minister now say that he has said all this before? I asked for the specific figures
he claimed he had. He said that he has an update to the report from which I read. I asked
the Minister to pmovide that information but he did not comment. floes that mean he has
the report but is not prepared to inform the Chamber? It is a key element in relation to
this Bill, but the Minister refuses to provide the information. Is it because the
information does not support his argument?
We heard a similar argument about another area where the Minister said it might not
have any logical basis but it was consistent with what he is doing with the Motor Vehicle
Insurance Trust. The MVIT is all about car accidents. This legislation is all about
workers' compensation. Further on, the Minister spoke about taking journey accidents
out of the Bill so that the distinction between car accidents and work accidents is more
clear. Why there is a need for consistency in these matters is beyond the understanding
of an ordinary person. It is like saying that apples should be the same as pears.
Mr Kierath: Can I just interrupt there?
Mrs HENDERSON: No. The Minister can interrupt at the end and answer some points
rather than making facetious remarks. People are asking him to explain in simple terms
why he would make a decision that pecuniary loss when considered in damages should
only be future when obviously that will have an adverse effect on injured people. There
is no logical reason for it. No reason was put forward in the second reading speech for it-
The member for Avon did not recommend it. As far as I know, the Chapman report did
not recommend it. The Minister should give us one reason for denying people the
opportunity to use past pecuniary loss, in a manner that is clear, without the rhetoric and
without the arrogant, pedantic lecturing. He should tell, us why it is in there. It is not
good enough to say that it is because the MVIT uses a similar measure. I do not thik it
applies to the MVIT; I am sure it does not. That is the kind of answer we are looking
for. I would also appreciate an answer to the specific question I asked earlier.
Mr D.L SMITH: It is hard to repeat this in clearer ternms. We seem to be establishing a
lottery under this legislation. We seem to be encouraging the insurers to head off people
going to the courts because they would have a great incentive to discourage when people
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go to the cowrts. We know that this legislation is aimed at defeating as many common
law claims by workers as possible. Originally che barrier was to be only the 30 per cent
disability provision. As the Minister well knows, very few people will be able to qualify
in relation to that 30 per cent disability.
Of the three alternatives that we now have, the one that is most likely to be achieved is
that the amount of pecuniary loss is to exceed the prescribed amount of $100 000. We all
know that in actions of this kind one does not normally issue the court writ until the
condition has stabilised. Even after the writ is issued, it might be quite some time before
the person gets to court. People wI not be able to wait for the two years that it normally
takes for these severe disability cases to stabilise. If they do so, it will mean they will not
be able to access the common law with the loss of two years' past earnings. In effect, in
avenage weekly earnings' terms the past economic loss is likely to be about $ 100 000.
If the question of seeking leave were left until then, by the time the application got to be
heard and the question determined, instead of having to p rove $100 000 for economic
loss, people might well have to prove economic loss of $160 000; that is, $100 000 of
future economic loss and $60 000 of past loss. It seems wrong to me that whether people
can access common law depends upon when those people, their union, their lawyer or
their other representative choose to go to the District Court of Western Australia to seek
leave. If some people are not aware of this requirement or do not understand the
implication of the word "future" and do not get to court for Five years - that is possible
under the six year common law limitation - they could find their claim will be completely
disbarred because at that stage they cannot prove that their future economic loss qualified
them. That is just plain unjust.
We do not deal with people in that lottery way. We could have a situation where those
who go to the court early because they have a lesser disability, but not 30 per cent, might
get leave to proceed because their future economic loss qualifies them. The people who
go later, even though they may have a higher disability - but not 30 pet cent - will have
less future economic loss, will not qualify. By using the word "future", the rich are being
favoured because the rich who earn higher incomes will be able to establish that their
future economic loss exceeds this barrier. The Minister will be favouring those who are
well advised and earlier advised. He will be encouraging people to get their lawyers to
seek leave almost on the day of the injury. It will involve the insurer, the employer and
the worker in court proceedings well in advance of what would normally be regarded as a
commonsense way of approaching the issue. These issues should be approached on the
basis of the worker making the claim, the insurer responding on behalf of the employer,
and people looking at the situation as they see it and trying to settle the manner in an
amicable way without litigation.
By the simple inclusion of the word 'future" in the definition of the loss that is required
to establish a common law claim, people will be encouraged to go to court early. Quite
frankly, it wI be a difficult issue for the courts. Thbe earlier people go, the more difficult
will be the resolution of the question of the future economic loss. It is very difficult in
relation to someone who, for instance, has lost one-quarter of a leg, to know what will be
the final financial impact. It will depend upon rehabilitation, retraining and other
employment opportunities that the employer can provide, and so on. We do not know
whether there will be complications.
Given that this is about leave, the court will have to be fairly generous in its
determination of whether the employer is not likely to have economic loss. In cases
which go to the courts early, because the degree of recovery and the rehabilitation
prospects in terms of retraining wI not be known, the court must infer the worst
expectations from the state of the condition. That might even defeat the Government's
purpose. To me it seems wrong and unjust. It is a lottery and it will unduly complicate
the whole process of the resolution of these matters. For the sake of the people whom the
Minister claims to represent, I think the word "future" should be deleted. It will
substantially add to legal costs. It will not just be the worker who pays the cost of the
application; the employer and the insurers will have to pay their lawyers to respond to the
application at that stage. The cost of court fees and the disbursements of witnesses
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appearing at those hearings will probably be unnecessary. In the case of the vast majority
of people at the end of two or dte years, we would know their past economic loss. If
they have been off work completely for those two or thime years in a substantial number
of cases, it might be able 10 be shown thac their total pecuniary loss is up to the
prescribed limit anyway. That would make it far less of an issue than if things are left as
they are.
Mr BROWN: I support this amendment on at least two bases: Firstly, this clause is a
confusion between common law and workers' compensation; secondly, it is
discriminatory. The clause is a confusion because, as the Minister has said, and as other
people have recognised before the Minister said it, workers' compensation and common
law, although both involve the compensation of workers for injuries caused at work, are
different in concept and in fact. There are a number of important differences, particularly
on fth question of the establishment of one's entitlement and the establishment of
damages.
They are different, particularly in consideration of what are "earnings". Earnings at
common law are described and used by the courts as total earnings. Earnings under the
Workers' Compensation and Rehabilitation Act are defined. Generally for wages
employees, earnings mean the wages that they normally receive for ordinary hours of
work, whatever they may be. There is a significant distinction between the treatment of
earnings in common law compared with workers' compensation. This clause will come
into play where an injured worker has been off work for some time and at some time
subsequent to that injury seeks to pursue a common law claim. When the worker seeks
access to common law he or she will have to pass through one of the hurdles in this Bill,
either the 30 per cent disability hurdle or the $100 000 loss hurdle. This Bill, and this
clause in particular, creates a confusion because it deals with common law, not with
workers' compensation. Therefore, if it deals with common law it should as a matter of
right look at total earnings. It would be wrong in principle to assume for the sake of this
clause that compensation under the workers' compensation provisions of the Workers'
Compensation and Rehabilitation Act are the same earnings as one receives at common
law, because they are not. To discount compensation received by virtue of the workers'
compensation provisions for the purposes of one's assessment of common law
entitlements is a confusion. It is simply based on that confusion of thought as to why that
form of exclusion should be granted. It fails to face up to the point that earnings under
one system are different from the other. That clause is attempting to merge the two when
the two do not sit together.
The second basis is that the clause is discriminatory. Let us take a number of situations.
Employee A might be a person who works normal hours every week for which he
receives a salary. if that person is injured at work and is entitled to workers'
compensation he receives that salary when he is on workers' compensation. If that
person is also injured as a consequence of a negligent act by his employer and he can
meet one of these gateways - as the Minister calls them - and his past and future loss is
considered, his past loss in terms of lost weekly earnings would be nil because those
people who work ordinary hours week after week for which they receive a salary will be
receiving weekly payments equivalent to their salaries. The same will apply to wages
employees who work a 38 or 40-hour week, who are not shift workers, who do not work
regular overtime, and who are not required to do things for the employer out of hours or
whatever. If such a person is injured at work he will go onto workers' compensation and
subsequently have a common law claim, and will have no loss of weekly payments while
he is off work on workers' compensation. In either of those first two cases, if one allows
people to look at past loss of wages it would be nil, because those people would have
received the wages that are provided by the workers' compensation system. The people
who will be particularly disadvantaged will be shift workers or others who are engaged in
industries where they are required to work 48 or 50 hours a week, people who are
required to work in distant locations; a whole range of employment provisions are
significant. When one looks at their loss of earnings from the past they will be very
significantly disadvantaged. Therefore, this section is discriminatory in that it will
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significantly disadvantage those employees. I invite the Minister to indicate where he
finds justification for providing this type of arrangement other than for the sole purposes
of reducing premiums. Other members have made the point, and I will make it briefly
here, that the clause is also discriminatory in that it will not apply the same level of
embargo on high income earners as it will to low income earners.
The concert pianist on $50 000 or $80 000 a year referred to in the Minister's second
reading speech, who can show a loss of a year or two years' salary, will be able to get
through the gateway and clam common law. However, the part time cleaner, the part
rime security guard, or the car park attendant - those at the lower end of the income
spectrum - will have little hope indeed. The Premier has been telling us about
employment growth in recent times. Employment growth occurs particularly in the part
rime area. This Bill does not put up a gate which can easily be opened, but a wall, almost
like the Berlin Wall before it was torn down. This is a confused and discriminatory
provision. Unless the Minister can throw some new light on why it exists, other than
simply economic reasons, the Opposition's amendment should be accepted.
Mr KIERAThi: The original proposal was to have a 30 per cent entry only to common
law. The Workers' Compensation and Rehabilitation Commission suggested the need for
a second avenue to access common law and proposed a level at the prescribed amount of
$ 100 000. The $100 000 was an alternative to the 30 per cent. The other option with
which we could have been faced was what the Federal Labor Government and the State
Labor Government in South Australia did; that was, abolish it completely. I find the
protestations rather hollow. The member for Thomlie referred to workers' compensation
and chamber hearings; however, I remind the member that this part of the Bill is not
about workers' compensation and chamber hearings, but about entry to common law and
the threshold to establish the serious disability to enter common law. Another member
made the claim about limiting it to future economic loss. It is simply another gate to
access common law. It was originally the Government's intention to leave it at the 30
per cent level, but it decided to provide an alternative, which for those unusual
circumstances will be quite a different alternative to the 30 per cent level.
Journey claims are going only in the case of people who have an accident on the way to
or from work through their own negligence. If the accident is not caused by their
negligence, but someone else's, they still have access to the full range of compensation
for damages and common law. It simply is not true to make those claims. The similarity
between the third party or the Motor Vehicle Insurance Trust about which I spoke earlier
is particularly in that area. Had the member for Mitchell looked at the second schedule,
he would know that the loss of a quarter of a leg was well and truly over 30 per cent
disability. Therefore, the point he made was incorrect. The member for Morley quite
rightly said that there is a lot of confusion in this section between workers' compensation
and common law. I agree with him; there is an awful lot of confusion. This clause does
not really relate to workers' compensation but to entry into common law. The
assessment on the case of the $100 000 is an assessment under common law, which
would exceed workers' compensation. In this case it would be far more beneficial to the
worker than would be the levels under workers' compensation.
Mrs HENDERSON: I do not believe what we have just heard. The whole debate has
been about future pecuniary loss versus past pecuniary loss, and the Minister has not even
mentioned it.
Mr Bloffwitch: He just said that the Commonwealth Government doesn't allow any.
What is your answer to that?
Mrs HENDERSON: The Bill does not refer to Governments, it refers to common law
damages awarded by courts of law. The whole debate for the last half hour has consisted
of people on this side of the Chamber asking why the Government is limiting these
damages to future pecuniary loss. The Minister did not even mention future or past
economic loss. He made no attempt whatsoever to justify the fact that he is limiting this
Bill to future loss. He completely missed all the points the members for Mitchell and
Morley made, and went on about journey claims. This clause has nothing to do with
journey claims; it deals with the threshold to get into the courts to claim common law
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damages. I cannot believe that the Minister is so stupid that he does not know what we
are talking about in this clause. We are taling about the difference between past and
future pecuniary loss of earnings. The least the Minister could do when he brought this
Bill to the Chamber was to explain why only future pecuniary loss will be allowed to be
counted for this threshold. It is no good his standing up and saying. "You people don't
understand the difference between statutory and common law." flat is not what anyone
was talking about in this debate. The Minister missed the whole point of the debate; it
went straight over the top of his head.
Mr Kierath: It didn't; I fully answered it. You weren't listening. I mentioned that it was
an alternative gate for 30 per cent.
Mrs HENDERSON: We know that.
Mr Kierath: The second alternative was 30 per cent accepted on the basis of an input.
The Workers' Compensation and Rehabilitation Commission came forward with a
recommendation. I gave you my answer, I am just repeating myself. It was an
alternative economic gate. You may not like that alternative, but it is an alternative to the
30 per cent.
Mrs HENDERSON: No-one is denying that it is an alternative gateway. That is not the
issue we have been debating. Blind Freddy could see that it is an alternative threshold to
the 30 per cent. The Opposition is asking why the Minister has limited it to future
economic loss.
Mr Kierath: How come you can't?
Mrs HENDERSON: How come I cannot do what? The Opposition knows it is an
alternative gate; we know that originally the Minister wanted only 30 per cent of the
threshold; and we know that the Minister changed that to include $100 000 of economic
loss. We now want to know why he is limiting it to future economic loss. That is the
only question we are asking and we deserve to know the answer to that question.
Mr Kierath: The gate we put in was $100 000 for future economic loss.
Mrs HENDERSON: We are asking: Why future economic loss? flat is all the Minister
should answer and that is what the whole debate this afternoon has been about.
Mr Kierath: It hasn't been; I answered all the other questions that members raised.
Mrs HENDERSON: The Minister has not answered the key question. The Opposition
wants to delete the word "future" so that the clause includes past economic loss. The
Minister has not even alluded to that in his answer.
Mr Kierath: It is part of our second gate.
Mrs HENDERSON: I know it is part of the Government's second gate. The Minister
should now tell us why it will be only future loss. There is no answer. There is no
reason it should be only future loss. What kind of legislation is this? What kind of
responsibility to the people of this State is the Minister demonstrating when he puts it a
gate that has a particular qualification on it and disadvantages people, but is not prepared
to rise in his seat and say one sentence defending why he is limiting it to future loss. The
Minister fools nobody by getting up and saying. "It is about time you people understood
that there is 30 per cent or $ 100 000, and I will say it again so that you understand.'" It is
all right; members on this side understand the basics. The Minister should just tell us
why he is limiting it to future economic loss. That is going to impact on ordinary,
unsuspecting people who have accidents at work. They deserve an explanation.
Mr D. SMITH: This Minister is prone to attack everybody who questions him about
this Bill on the basis that they do not understand the Bill. The further this debate
proceeds, the clearer it becomes that this Minister does not understand his own legislation
and has not prepared himself for this debate. I will have to go back to what I consider to
be absolute basics. When one goes to tria for common law claims, one claims special
damages and general damages. Special damages include all of the economic loss
suffered up to the time of the trial. That includes unrecouped medical expenses and, of
ISSBA-12
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course, loss of income up to the date of trial; that is, past economic lass and is part of the
special damages award. What the Minister is seeking to do by this legislation is to ignore
all that past economic loss and use this definition for what he calls future pecuniary loss.
I do not understand, quite frankly, what he is including in pecuniary loss. It seems to be
broad in its definition and includes not just future loss of earnings but all future pecuniary
losses whatever their form.
The reason we argue that one cannot use future economic loss is that it is an absolute
lottery. It is a lottery in terms of when the person seeks leave to commence the action,
because the definition means pecuniary loss other than that which has already been
incurred at the time, and the amount of that loss is required to be determined by the court.
It is to be determined by the court only at the time one actually seeks leave of the District
Court to take action. One of the gateways the Minister has added on page 9. clause 5, is
that the court will determine if the worker is likely to have future pecuniary loss resulting
from the disability of an amount that is at least equal to the prescribed amount. We
presume that disability is different from the 30 per cent disability, but it is a matter of
drafting. It is an entirely new gateway which says that as long as a person's future
economic loss is more than $100 000. regardless of the percentage of disability, he can
pursue a common law claim.
Forgetting about whether it is future, past or a total pecuniary loss, it is discriminatory in
the sense that it favours well off people - those in business who might have business
income other than their salaries. There are the weekend farmers, and we have hundreds
of them in the south west, who find that their farms do not pay and go and get a job in the
power industry or mineral sands industry. If they went to court to determine their future
economic loss, it would be determined not just on the income they had lost working as a
mineral sands employee or power station employee but on the income from their farm
and any other source of income they might have. Those are all part of their future
economic loss. In effect, this barrier is one which favours the well off and well paid in
the community as against those who are less well off. That is an argument we can have
when we get to that particular part of that provision.
At this stage we are dealing with the question of future pecuniary loss. It is an absolute
lottery as to when a person makes an application. The earlier it is done, the greater the
future economic loss will be and the later the application is made, the less the future
economic loss will be. It seems wrong to me, as a question of statute, to favour those
who are able to afford lawyers pretty early in the piece and file their application for leave
as early as possible, as opposed to those who may not be awart of the situation, make
their own claims and deal with the insurer from a position of trust and suddenly find at
the end of three or four years, even though they still have two or three years to make a
common law claim, because they have delayed their application to seek leave they have
lost their right to sue at common law altogether.
Let us go through the example again. It is a worker who seeks leave in the first month
after an injury to claim all the wage loss he might suffer in the future, as opposed to the
one who goes in five years after the date of injury to seek leave and might have been off
work for the whole of those five years but have recovered to the stage where he could
work pan time or in some other industry. He might say, "I have suffered $100 000 loss
and been off work for five years." He could be told, 'That is not counted. You are
making your application for leave only today, and today is the day on which we have to
determine what is your future economic loss."
As the member for Morley suggested, it is not a question of whether the loss in the past
five or six years has been paid by workers' compensation or otherwise - that is a different
issue. The whole of that loss of wages behind a worker is completely disregarded in
determining whether or not he is entitled to take a common law case. When the court
case gets to be determined it is not just about future economic loss, but about all his past
and future loss of earnings and the like, which are assessed at chat stage. However, at the
stage when a worker is trying to get over the hurdle of determining whether he has a
claim at all, the five years past of loss of income is totally disregarded, whether that
income is, as I have said, in the case of a farmer, from earnings as a power station worker
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or on the farm. All of that is disregarded. All he can rely on is whatever his future loss
is. This makes it clear that the wealthy are in a better position to get over that hurdle,
because if someone is earning $600 000 a year, as some directors of some corporations
seem to be earning these days, they will not have any problem at all in clearing this
barrier. For a part time cleaner aged 45. however, picking up $5 000 or $10 000 a year,
the prospects are that he will never make the future economic loss barrier, even if he
never works again in that occupation. That is how unfair these sorts of approaches art.
Mr Kierath: If they should never work again they will probably have a 30 per cent
disability.
Mr D.L. SMITH:1 They may or they may not. It depends upon what is preventing them
from working.
Mr Kierath: I said "probably'.
Mr D.L. SMITHl: I will accept that "probably" is probably right, but there is too much
probability. T1here is too much lottery and too much possibility and likeliness.
Mr Kierath: What is the member's suggestion - to remove the second gate altogether?
Mr D.L. SMIT: Last night the Minister had a lot to say about what he is trying to do to
remove a lot of the guesswork. Under this provision it is not just guesswork but an
absolute lottery.
Mr Kierath: It allows a few more people to go to common law than the 30 per cent
would allow. This is a more economic criterion than a disability. The alternative was the
$100000.
Mr D.L. SMITH: Why relate it to the workers' compensation prescribed amount at all;
why not just say that as a result of an injury a person is going to suffer a total loss of
something in excess of $100 000 or $150 000? T'hen he can sue at common law. Why
have this problem of absolute uncertainty created by the date when the application for
leave is made and when the court gets around to determining what that future economic
loss is?
I think the Minister has added this as an afterthought, and it is a very poor afterthought
which he does not understand and which has been very poorly drafted. Quite frankly, he
ought to withdraw the legislation and let the Chamber get on with some business with a
Minister who understands what he is doing, and this Minister can go away and get this
Bill into proper shape.

Division
Amnendment put and a division taken with the following result -

Ayes (19)
MrBridge Mr Hin Mr Taylor
Mr Brown Mr Kobelke Mr Thomas
Dr Edwards Dr Lawrence Ms Warnock
Dr Gallop Mr Marlborough Dr Watson
Mr Grahan Mr Riebeling Mr Leahy (Teller)
Mr Grill Mr Ripper
Mrs Henderson Mr D.L Smith

NOes (25)
Mr C.J. BMWn Mr Johnson Mr Strickland
Mr Blaikie Mr Kieradi Mr Trencrden
Mr Board Mr Lewis Mr Thbby
Mir Bradshaw Mr Marshall Dr Tunbull
Mr court Mr Nicholls Mrs van de. Klashors
Mr Cowan Mr Omodei Mr Wicac
Mr Day Mr Pendal Mr Blotfwitch (Teller)
Mrs Edwardes Mr Shave
Or Hames Mr W. Smiih

5437



5438 [ASSEMBLY)

Pairs
Mr M. Blarnett Mr Minson
Mrs Hal ahan Mr House
Mr Mc~inty Mr Osborne
Mr Catania Mr McNee
Mr Cunningham Mr Ainsworth

Amendnuent thus negatived.
Mrs HENDERSON: The next amendment on the Notice Paper is consequential to the
previous amendment and in the interests of expedition I will not proceed with it. I
move -

Page 6, line 24 to page 7. line 8 - To delete the words after "93B.".
Proposed section 93B is consequential on part 2 of the Bill which deals with common
law damages actions and it specifies in clear language those sorts of actions in the court
which this proposed section will apply to and will effectively restrict or limit in same
way. In the debate on the previous amendment reference was made to the common law
actions under this Bill. This proposed section sums up the court actions to which these
hurdles, obstacles or thresholds will apply. There is no question that members on this
side of the Chamber find these hurdles repugnant. Even though the Minister says he has
the right to bring forward legislation which includes hurdles, he has a responsibility to
explain the justification for the hurdles and outline how they have been defined. In the
previous amendment we spoke about the hurdles to the provision of gratuitous services
and the threshold amount to future pecuniary loss.
Mr Kienith: Can you explain the consequences of your amendment?
Mrs HENDERSON: The consequences are that this proposed section, as defined, would
not apply to these particular corrections. Part 2 of the Bill applies to common law
damages in respect of disabilities suffered by workers in relation to the various courts. I
said at the commencement of the debate on this clause that this proposed section should
not be included in the Bill.
It has been the Opposition's aim this afternoon to elicit an explanation from the Minister
for the meason for these hurdles. The debate on the previous amendment illustrated how
difficult it is to get a logical explanation from the Minister on why the Government has
chosen a particular hurdle. It was not unreasonable to ask the Minister to explain why he
is prepared to include a future pecuniary loss, but not a past pecuniary loss. The Minister
was not prepared to do that. Perhaps you, Mr Acting Chairman (Mr Prince), would have
been able to answer the question if you had not been in the Chair. The Opposition would
have been grateful for that. We genuinely want to know on what basis that was
determined, If the Minister wants to include limitations on access to common law
damages he has the right to do that, but nevertheless he should explain to the Parliament
the basis on which he established the thresholds. The word "future" in reference to
pecuniary loss is not included in the Bill. The Minister did not explain why he included
futre losses, but not past losses. He is treating the Opposition with contempt.
Mr Kierath: That is what it deserves.
Mrs HENDERSON: That sort of kindergarten remark does not help anyone. We have a
job to do in this Parliament on behalf of the people of this State. It is our job to get
answers from the Minister in regard to this legislation. If the Minister chooses to treat
this Parliament with contempt by not answering the question about why he has chosen
future and eliminated past, then he should adjourn the debate until he gets some
information and knows what he is talking about. We accept that this is complex
legislation, but we want some answers to these questions.
Mr ierath: You are re-treading the argument, but I will say it again. It was part of the
second gate. The alternative was not to have any gate at all.
Mrs HENDERSON: Why was the gate limited only to future? Why will the Minister not
answer that question? Does he not know?
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Mr Kierath: I do know. The exercise was costed on the basis of future economic loss. It
was not costed on past economic loss.
Mrs HENDERSON: Where are those costings?
The DEPUTY CHAIRMAN: Order! The debate does appear to be rn-treading the
debate on die previous amendment and not to be on the amendment before dhe Chair.
Mrs HENDERSON: I accept that ruling, Mr Deputy Chairman. This clause applies to
die whole division, and what I just commented on is part of that division, but I accept that
we have had a lengthy debate on it, although in my view that debate was highly
unsatisfactory because we did not receive an answer from the Minister. I accept that it is
a consequence of our being in Opposition that as we go through a Bill and certain
amendments that we move are lost, some of our later amendments will be inconsistent
with what is left in the Bill. That happens to every Opposition in this Parliament.
This clause is repugnant to us because it is part of the division that deals with common
law damages. Therefore, this clause should be deleted, and we will vote against it. I
again express disappointment that the Minister is being so defensive. He should accept
that the Opposition has done a lot of work on this legislation. We have not treated it
lightly. We have put hundreds of hours of work into analysing this legislation, and when
we ask questions about future and past economic loss and other matters, we ask them
because we genuinely want the answers, and we do not deserve the kind of response that
we have received from the Minister.
Mr D.L. SMITH: Proposed section 93B(l)(a) refers to a disability caused by the
negligence or other tort of the workers' employer. That is not what I have understood
traditionally court actions to be about. The negligence does not give rise directly to the
injury. The negligence normally gives rise to the accident and it is the accident which
gives rise to the injury. Can the Minister confirm that the words "a disability caused by
the negligence" are just a shorthand way of saying that they are the sorts of actions that
are being referred to? Secondly, can the Minister explain what range of torts he intends
to be covered by the expression "or other tort"? If it is not just what we regard as
employer liability-type torts but all torts of the workers' employer, I want to know what
range of torts die Minister is seeking to include in addition to those based on negligence.
Proposed section 93B(2) states that "This Division applies even if the damages resulting
from the negligence or other tont of the workers' employer are sought to be recovered in
an action for breach of contract or other action." What kinds of actions for breach of
contract and other actions will be excluded by this proposed subsection? Can the
Minister perhaps quote the names of some of the cases which establish these actions for
breach of contract and these other actions to which the Bill refers by which damages may
be recovered as an alternative to suing in tort or in the tort of negligence? I presume
these subclauses mean something and that the Minister is full bottle on them. Would the
Minister prefer that I wait until he has finished consulting his adviser so that he can hear
what is being said?
Mr Kierath: You do your job and leave me to do mine.
Mr D.L SMITH: I want the Minister to show some respect to the Parliament and to this
process. This Committee stage is the only opportunity we have as members of
Parliament to ask die Minister about the detail of this legislation. It is one of the few
occasions where the future courts of this land can use these debates to look at the answers
given by the Minister to aid them in interpreting this legislation, If the Minister does not
hear or understand the question, he may well give them a wrong guide in regard to future
interpretation, If I ask a question with that object in mind, the Minister should pay me
the courtesy of listening, and if he needs to seek advice at the end of the questions, we
will give him the time to answer~ or the Minister should do what I think he should do and
adjourn the debate so that he can inform himself about this legislation.
Mr Kierath: We are ready. You are the ones who are not.
Mr DL. SMITH: I will judge how well the Minister is ready by the answers I get to
these questions. Proposed section 93B(1) refers to a disability caused by the negligence
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or other tort of the workers' employer. Under proposed subsection (4) that is extended to
include a reference to a person for whose acts the employer is vicariously liable.
We understand the common vicarious liability of fellow employees and people within the
control of the employer at the place of employment. However, we warnt to know whether
any other forms of vicarious liability going beyond that might be included within
proposed subsection (4).
Proposed subsection (3) includes thure general exemptions of being able to seek damages
other than through the provisions of this legislation. These are the damages to which the
Motor Vehicle (Third Party Insurance) Act applies, with which we have no problem. The
next reference is to exemplary or punitive damages. Can the Minister explain the type of
actions in which an opportunity to sue for exemplary or punitive damages in respect of a
tort and other negligence is available to workers to pursue under this provision?
Finally proposed section 93B(3)(c) relates to damages of a class that is excluded by the
regulations from the application of this division. I assume that (c) means that we are not
referring to the matters in (a) and (b), but damages of a class which flow from the
negligence or tort of the employer even if the matter cannot be pursued under breach of
contract or other action. Will the Minister outline the type of damages and the class
which might be found in the regulations excluded by this provision? Can the Minister
provide us with the detail, if drafted, of the damages which might be excluded in those
regulations?
Mr KIERATH: I asked the member for Thomlie to explain the consequences of deleting
those clauses, and she could not. My advice is that if proposed section 93B were deleted,
as the amendment would do, which division would then apply? It is not possible to
delete the clause without substituting some provision explaining to which injuries this
division and the $10 000 apply.
Mr D.L. Smith: Answer my questions. You are prolonging the debate.
Mr KIERATH: The member asks me a question and then will not give me an
opportunity to answer. The alternative is for me to not answer the questions. If a limit is
not placed on the injuries in the provision to which this applies, no worker will receive
damages for anything, whether relating to workers' compensation or not, until they meet
the threshold proposed by the Opposition. Does the Opposition want to exempt people
from suing for third party damages? If not, it should leave proposed section 93B in the
Bill.
Mr D.L. SMITH: The Minister heand two different speeches, one by the member for
Thomlie urging the Minister to delete the provision. I have been in this place long
enough to know that the Minister will not delete the clause because it goes to the heart of
his legislation. My questions to the Minister were based on the presumption that the
clause will remain as is. He should explain what this clause means.
Mr KIERATH: Proposed section 93B(l)(a) stipulates that restrictions of this division
apply in the situations outlined in both (a) and (b). In (a) the disability was caused by
employer negligence or other wrong. Proposed subsection (I)(b) refers to an entitlement
to compensation except when the worker has committed serious and wilful misconduct
under section 22 of the principal Act. The member asked me for the detail. Proposed
section 93B(2) ensures damages for negligence that the employer recovered by breach of
contract action are subject to the restrictions introduced by this division.
Mr D.L. Smith interjected.
Mr KIERATH: The member has been at great pains for me to put this information on the
record so people will understand the situation in court cases; he should give me the
courtesy of letting me do so. Proposed section 93B(3) excludes awards under the Motor
Vehicle (Third Party Insurance) Act and awaits which serve to punish or act as a
warning to employers; that is, exemplary or punitive damages and other classes of action
which might be excluded by regulation. Proposed subsection (4) ensures that when
Mnother worker causes or contributes to the injury and the employer is liable, the common
law restrictions of this provision apply.
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Mr D.L. SMITH: The Minister is a joke; he simply re-read the clauses in the Bill as he
does not understand my questions. I will go back through them. Proposed section
93B(l) refers to disabilities caused by negligence and other torts. What are the other
torts? I know what is meant by tort of negligence -

Mr Kierath: The member does not know what ocher tons mean?
Mr D.L. SMITH: I want the Minister to explain them. Proposed subsection (2) refers to
the division applying even if the damages resulting from die negligence or other tort are
sought to be recovered in an action for breach of contract or other action. Will the
Minister explain the type of action for breach of contract, or other action, which might
enable damages'to be awarded which the Minister is seeking to exclude by proposed
subsection (2)? What is meant by "action of breach of contract or ocher action"? What
kind of action is involved? The best way to describe those types of actions is through
cases which apply to them so we understand the breach of contract and other action the
Minister seeks to exclude.
Proposed subsection (3) exempts this division from the awarding of damnages applied
under the Motor Vehicle (Third Party Insurance) Act; I clearly accept that. However. I
do not accept (b) which relates to exemplary or punitive damages. Could someone
mount a tort or other action in negligence, or a breach of contract or other action
involving negligence or tort, in a situation in which exemplary or punitive damages were
exempted? Could the Minister, again by reference to authorities, tell the Chamber the
cases he is seeking to add back under subsection (3)(b)?
Proposed subsection (3)(c) refers to damages of a class excluded by the regulations from
the application of this division. Is it anticipated that at some stage in the future
regulations will be proclaimed allowing damages of a class, presumably for negligence
and other tonts, not to be excluded by this legislation? Have the regulations been drafted;
if so, can the Minister explain the type of damages involved? If not, what might be
contemplated to be included in the class of application to be excluded by regulation from
this division?
Proposed subsection (4) seeks to provide that it is not just the negligence of the
employers that is excluded, but all the negligence, other tons and ocher matters referred
to in the previous pmoposed subsections but for whose acts the employer is vicariously
liable. I understand vicarious liability in relation to fellow employees and people under
die direct control of the employer at the work site. However, is the Minister seeking to
extend that vicarious liability beyond fellow employees and people under direct control
of the employer at the work site? If so, can the Minister give some examples of those
other people who might be included in that vicarious liability definition? In that context,
I would like the Minister to make very clear chat under this provision we are not seeking
to exclude actions for negligence if that can be sheeted home, for instance, to the supplier
of equipment. There are two stages in an operation, equipment being sold to a workplace
which in some ways -
Mr Kierath: The member for Mitchell will see that my amendment covering that is on
the Notice Paper. There is nothing stopping the member putting those questions on
notice and as a result I will find answers for him. That is a common practice.
Mr D.L. SMITH: The object of this Committee is to examine the legislation clause by
clause so that the Minister responsible for the legislation can clearly explain to the
Parliament what it means. If he does not know what the legislation means, or requires
notice of the questions, he should not bring in the legislation until he is ready.
Mr JUERATH: I speak under trying circumstances, I must confess. I have never
pretended to be a lawyer. In fact even people inside the commission do not pretend to be
lawyers. I will give the member a lesson for a moment: We start off with a policy
direction and then get down to drafting instructions. The member for Mitchell was the
Minister for Justice; therefore, of all people, he should know the procedures involved.
The drafting instructions go down to that wise body - I must emphasise it is a wise body -
Parliamentary Counsel. It has a language all its own. I do not pretend to understand it,
but I do respect that body. It does its job far better than I could. Parliamentary Counsel

5441



5442 [ASSEMBLY]

comes up with the legal words. Everybody gets it wrong occasionally, but I have great
faith in the abilities of Parliamentary Counsel to express our legislative desires in legal
and legislative terns. In many cases those words are not of my choosing, but they are the
words of Parliamentary Counsel in response to the policy directions and the detailed
drafting instructions we give them.
With respect to other torts, as the member for Mitchell well knows, legal jargon is often
used to catch other situations not already covered. I am told it could be things such as
breach of statutory duty, breach of contract in a tortious sense or any other tonts that the
Court might consider. I would have thought that would be something die member
supported. The proposed subsection does not seek to exclude matters, but to extend
them, With relation to common law actions the punitive and exemplary damages are
taken; they are not limited. The regulations about which the member inquired are not
drafted yet. The regulations will be additional; they are not exclusions, they are
inclusions.
Mrs HENDERSON: I must admit [ have been trying very hard to understand, but I am
more confused than ever. I read proposed section 93B as placing thresholds at common
law on getting damages to now extend to damages resulting from breach of contracts, for
example, from torts other than negligence and that this Bill will now apply to those
damages. Have [ correctly interpreted that?
Mr Kierath: It is an act of the employer.
Mrs HENDERSON: Am I correct in understanding that this proposed section brings in
all1 those other kinds of sections in the court within the ambit of this Bill? It says that this
division applies to the awarding of damages that would normally fall outside this Act but
now are being brought within the Act. Are all those now brought within the amnbit of this
proposed subsection?
Mr Kierath: Yes.
Mrs HENDERSON: The Minister said to the member for Mitchell that some of those
other points are excluded, he was wrong; they are being included.
Mr Kierath: That is what I said.
Mrs HENDERSON: They are being included in that they are being restricted.
Mr Kierath: flhat is the case in proposed subsection (2), but proposed subsection (3)
covers exclusions- The member for Mitchell demanded specific answers.
Mrs HENDERSON: He was asking in specific terms about the other torts under
proposed subsection (1)(a). The Minister said they are being excluded. They are not,
they are being included. They are being subjected to the same limitations as the other
damages cases.
Mr Kierath: I was referring to proposed subsection (3), but in relation to the other
proposed subsections. I said they were being added and included.
Mrs HENDERSON: Under proposed subsection 93B(2), for example, if an employer
and employee draw up a contract - we dealt with a Bill the other day which allows
employers and employees to draw up contracts and agreements on anything they like -
and the employer provides in the event that he is negligent and the employee injures
himself, die employer will pay whatever he sets out in the contract will this Bill override
that contract and require an injury to reach the 30 per cent threshold or the $100 000
threshold?
Mr Kierath: Not to my knowledge. Rather than give the member a false answer I will
get a legal opinion. My understanding of this part applies to disability and to common
law. It is certainly my understanding that that is not the case. I will make the advice
available as soon as I possibly can.
Mrs HENDERSON: Damages provided for where an employer is negligent - nothing to
do with workers' compensation - would be recovered in a court in the normal way. I am
saying to the Minister that this Bill seeks to cover all those contracts that might be drawn
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up between any employer and employee and have in them clauses relating to negligence
and damages. Is that what it is trying to do, to extend its ambit to all those contracts?
That is the way I read it. I hope the Minister will tell me I am wrong, because I hope I
am.
Mr Kierath: This has nothing to do with a contract of employment.
Mrs HENDERSON: This is a contract which has an agreement in it about damages in
die event that the employer is negligent. So if there is a contract between the Minister
and me and he is my employer and we have put in a specific clause which says that in the
event he is negligent and I san injured he agrees to pay me -

Mr Kierath: I said I would get you some legal advice on that particular situation.
Mrs HENDERSON: How long will it be?
Mr Kierath: [ am advised that a breach of contract is tortious and different to die sorts of
breaches the member is talking about. Some breaches of contracts are tonts. You do not
know which ones, but Parliamentary Counsel knows, and that is why "or other tort" has
been put in theft.
Mrs HENDERSON: Is the Minister saying it would depend on the type of contract
whether the damages being recovered were tortious damages or not?
Mr Kierath: This is an area where one gives directions and drafting instructions to
Parliamentary Counsel and, basically, one has to have some faith in their ability to put
them into legal words. I am not a lawyer and have never pretended to be, and this is an
area where I rely on them to get the language right.
Mrs HENDERSON: I understand that, and I am not trying to trap or trick the Minister.
When giving his instructions to die draftsman, did the Minister intend this legislation to
extend to a situation where there is a contract between an employer and employee
providing for tortious damages in the event of negligence by the employer? That is all I
am asking. Was that a policy decision? I am not asking about the drafting.
Mr Kierath: [ said that my understanding was no, but [ would get the advice.
Mrs HENDERSON: In terms of the Minister giving his instructions, it was not his
intention to include those cases of which I have given examples?
Mr Kierath: I am getting a bit confused with the questions here. It certainly was never
our intention to allow anybody from outside to come up with any contract that could
override this provision.
Mrs HENDERSON: This has nothing to do with that,
Mr Kieruth: I am sorry. If the member gives me the example again, about how someone
may have an agreement to make some other payments for disability, I would say, when
the member asks about drafting instructions, it was never our intention that under those
circumstances somebody should be able to make an agreement to override this provision.
Mrs HENDERSON: That is not what I am talking about. As an example, take an
independent contractor who is not covered by the normal workers' compensation
arrangements but might draw up an agreement that has in it some provision for
negligence or actions for damages in the event of there being negligence. I am asking
whether the amnbit of this Bill seeks to extend over all those other circumstances and
contracts that might be drawn up.
Mr Kierath: This is an amendment to the Workers' Compensation arnd Rehabilitation
Act, and if somebody does not come under the definition of the Act they are obviously
excluded from it.
Mrs HENDERSON: That does not really answer the question. The question is really
what it means. In my view it probably means that if people draw up a contract between
themselves, where the employer agrees to pay certain damages in the event that he is
negligent, then the Act will override that contract.
Mr Kierath: It depends whether the person in the action falls within the ambit of the Act.
If they do they are covered; if they do not, they are not.
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Mrs HENDERSON: With respect, we ae trying to find out when those persons drawing
up a contract get caught by the Act.
Mr Kierath: Those provisions are in the parent Act.
Mrs HENDERSON: No, they ae not; they are in this Bill. There is nothing in the parent
Act that says anything about anyone who draws up a contract.
Mr Kierath: This is an amendment to the parent Act, so all the definitions of people who
are covered and the sorts of actions involved are all still there.
Mrs HENDERSON: There is nto definition that relates to this. We are talking about
people who have drawn up contracts to cover damages for negligence, and because there
wvas never any restriction before in common law, it was not an issue in the parent Act. It
is an issue now. As I read it, what this Bill effectively does is to seek to extend the cover
to all those sorts of contracts that might be drawn up in the future. Nothing that the
Minister has said gives me a great deal of comfort that that is not the case.
Mr D.L. SMITHI: I do not want to lecture the Minister.
Mr Kierath: But you are going to.
Mr D.L. SMITH: I guess there was a time when what Ministers said in this place did not
really matter. As a result of changes in the Interpretation Act the law has changed. What
the Minister said in his second reading speech and what he says in this debate can be
used by the courts as a guide for interpretation. He is not a lawyer, and I am not really a
lawyer either because I am 10 years out of practice, although I appear for people
occasionally these days. I would not say that I amn a real lawyer in the sense of what I
would normally expect in terms of qualifications and abilities. As the Minister has said,
the problem is that when a policy decision is made it goes down to Parliamentary
Counsel and they come back with a Bill. At that stage one of the obligations of a
Minister is to go through the legislation and discuss with Parliamentary Counsel what the
legislation means and to seek his own legal advice in relation to it. These days when
Ministers come here they bring with them their adviser, policy reader and Parliamentary
Counsel, from whom they can seek advice, as this Minister obviously has in relation to
some aspects of the Bill.
I will quote a couple of examples of torts, and I hope they are torts because I have been
out of the jurisdiction for a very long time -

Mr Kierath: I think you ae hoist with your own pet.
Mr D.L. SMITH: I am here to be informed, and if I knew what it all meant I would not
ask any of these questions.
We know what negligence means. Take the employer who comes to work one morning
and finds his employee is late arriving, and he goes down and has an altercation with him
because of his late arrival and gets angry. As a result he strikes the employee in an
unprovoked attack. My understanding is that that is a tort - the tort of assault in terms of
a civil wrong. Clearly, criminal action could be taken, but what really interests the
worker is whether he is able to take a civil action for damages arising from that assault.
Under this provision are we really excluding that kind of action for assault? I think we
are, and I do not think it is the Minister's intention. Where people are guilty of
intentional harm to others, are we really intending to exclude liability under this
provision? My reading, admittedly with a lack of experience and reference to recent
cases, is that under this legislation because there would be damages arising from a
disability caused by that assault, and an action for assault is an action in tort, this clause
would exclude it. The answer is a simple yes or no.
The Minister can seek Parliamentary Counsel's advice or do what he wishes to tell us
whether this is one of the circumstances to be covered. Perhaps it is one of the kinds of
torts for damages entitlements that he intends to add back through the schedule under
proposed subsection (3)(c). They are the sorts of issues on which I seek some sort of
clarification from him. If he can perhaps clarify that one at least, I will not require a
detailed answer to all the others that might be involved in this sort of provision.
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Mr KIIERATH: Proposed section 93(B)(1) states "in respect of a disability". Then if we
go to the parent Act "disability" is defined. It states -

"disability" means -
(a) a personal injury by accident arising out of or in the course of

employment, or whilst the worker is acting under the employer's
instructions;

(b) a disabling disease to which Part III Division 3 applies;
(c) a disease contracted by a worker ini the course of his employment at or

away from his place of employment and to which the employment was a
contributing factor and contributed to a recognisable degree.

Mr D.L. Smith interjected.
Mr KIERATH: No. I have the definition with me and nowhere in it does the example
the member raises arise. Therefore, my answer is no.
Mr D.L. Smith: Read the note and you will find you are wrong.
Mr KEERATH: I am happy to read the note because it says that this is a ridiculous
debate; that the court does not want to get a legal discourse from this Chamber; and that
the court will read what Parliamentary Counsel has drafted on our general policy
instructions. These words are what Parliamentary Counsel says are necessary and that is
good enough for me.
Mr D.L. Smith: Who wrote that note? Obviously he isn't a lawyer. You haven't
answered the question.
The CHAIRMAN: Order! We have a difficulty because no-one is on his feet.
Mr D.L. Smith: You are wrong, Minister. A simple question was put about a simple
case and you should have answered it and not have been so insulting; it is not his task.
To reflect on this Parliament in the way the Minister has is wrong.
Mr KIERAT- I did not. I put in my own words, but I was happy to read some notes.
The member asked for the note -

Mr D.L. Smith: You just misled the Committee.
Mr KIERATH: I did not mislead the Committee. I said I was happy to read the note, but
I also put in my own words.
Mr D.L. Smith: I hope Hansard got it.
Mr KIERATH: If the member stopped for one moment and considered his behaviour, he
would be ashamed of himself. I have tried to accommodate the member for Mitchell.
People on this side have told me not to answer his questions. They said, "Don't tell him
anything because he is repeating his questions over and over again." I have tried to do
the right thing by him. I have sat here and tried to answer his questions and look at his
behaviour!
Mr D.L. Smith: You have misled the Chamber and it is a matter for the Privilege
Committee. You read things in a note which were not there, Minister. You misled the
Committee.

Division
Amendment put and a division taken with the following result -

Ayes (18)
N& Bridge Mr Graham Mr McGinhy
Mr Brown Mr Grill Mr Riebeiing
Mr Catania Mrs Hailahan Mr Rippr
Mr Cunningham Mrs Hendersn Mr DiL. Smith
Dr Edwards Mr Kobelke Mr Tomas
Dr Gallop Dr Lawrence Mr 4y (Teller)
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Noes (24)
Mr CJ. Bant Dr Hames MrPimce
Mr Blaikie Mr Johnson Mr W. Smith
M& Board Mr Kiezath Mr Trenorden
Mr Bradshaw Mr Lewis Mr Tubby
Mr Court Mr Marshall Dr Turubull
M& Cowan Mr Nicholls Mrs van de Kiashorsi
Mr Day M~rOmodei Mr Wiese
Mrs Edwardes Mir Pendal MrBloffwitch (Teller)

Pairs
Mr M. Bamen Mr Osborne
Dr Watson Mr Hous
Mr Taylor Mr MeNee
Ms Warnock Mr Minson
h&rHUI Mr Ainsworth

Amendmeint thus negatived.
M~rKIERATH: I move -

Page 6, line 25 - To insert after "damages" the words "against a worker's
employer".

As I explained to the member for Mitchell, this is my amendment to try to make clear
that the serious disability threshold does not restrict common law actions against third
parties.
Mrs HENDERSON: We are happy to have an amendment that ensures that any actions
against, for example, manufacturers of plant or others are excluded from this provision.
We believe that the same exclusion should be provided to all injured workers.
Mr D.L. SMITH: Although I have no objection to the amendment, it does not do what
die Minister said it does. It adds a bit of tautology because the key in relation to
proposed section 93B is in proposed subsection (l)(a). Clearly, it was always about
actions against employers. The real worry I had was in relation to proposed subsection 4
which includes reference to a persn for whose acts the employer is vicariously liable, I
wanted the Minister to tell us what kinds of person, other than fellow employees and
persons on the work site over whom the employer has control, might be included in
proposed subsection 4 in relation to vicarious liability. One example was the supplier of
equipment which fails in the workplace through a manufacturer's design defect. I want
to be absolutely clear that if something went wrong on that site through a design fault in
the equipment, it would not exclude the supplier of that equipment to the employer even
though, because the employer had that equipment in his workplace which made it unsafe,
it might be said that it had arisen partially from the employer's negligence. I want to be
sure that it does niot prevent any action that might be taken by anybody who might have
provided equipment or otherwise.
Mr Kicrath: Proposed subsection 4 states "For whose acts the employer is vicariously
reliable".
Mr DiL. SMIT: Vicarious liability is one of those area of the law of tort that the courts
are forever extending. It is not static, and the courts have enlarged the area in which
tortious claims can be made by extending the anmbit of vicarious liability to include a
whole host of people for whom the employer might not otherwise have been responsible.
For example, the deliverer of goods to a work site might behave negligently on that site;
he is not under the diret control of the employer and one might say at first sight that
there is no way the employer could be vicariously liable for that person because he is an
independent contractor. However, the law is gradually defining exceptions to those areas
and by degree those for whom the employer is vicariously liable is being increased. In
the case of actions against employers on the basis that they are vicariously liable for
someone, what people are envisaged under proposed subsection 4, other than fellow
employees and those directly under the control of the employer on the work site? This
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amendment does not clarify that; it introduces a degree of tautology. That which it
makes clear was already clear in proposed section 93B(l)(a).
Mrs HENDERSON: I had hoped the Minister would respond to the comments made by
the member for Mitchell.
Mr Kierath: [ responded by way of interjection.
Mrs HENDERSON: The member raised a number of issues in relation to employers'
liability, If an employer used some machinery in the workplace that had been designed
and built to his specifications, and injury resulted from the use of that machinery, I would
expect vicarious liability to apply. The member for Mitchell referred to a person
delivering goods to a work site at the request of the employer. I do not have the detailed
knowledge in this area that the member for Mitchell has, but I would be concerned if the
drafting of this clause did not exclude those people in the way the Minister has the
impression his amendment will. It is a genuine seeking of information. I ask the
Minister to respond.
Amendment put and passed.
Mrs HENDERSON: This Minister wonders why he has trouble getting his legislation
through the Parliament! That is a demonstration of why. People ask him genuine
questions.
Mr Kierath: There is no question before the Chair.
Mrs HENDERSON: I am about to move an amendment. If the Minister does not want to
hear my comments, it is his bad luck. It is about time he started treating this Parliament
with the courtesy that members expect of him. He is treating this Parliament with
conempt. We have asked questions and the Minister does not respond.
Mr Kierath: I do not treat the Parliament with contempt, but on occasions I feel like
treating you with contempt.
Mrs HENDERSON: I move -

Page 7, lines 20 to 26 - To delete the lines.
This proposed section refers. to a limit on powers of courts. It is a clear instruction from
the Parliament to the courts that they are not to award common law damages in
accordance with the Act. The Opposition finds that abhorrent and repugnant. Proposed
section 93D is particularly abhorrent. Damages can be awarded only if the disability
results in the death of the worker or is a serious disability. A description is given of a
serious disability.
This provision goes to the heart of che Opposition's objections to this legislation; that is,
it seeks to instruct the courts on how they shall award damages, and which persons are
considered to have a serious disability. It does so by means of arbitrar obstacles placed
before persons who previously enjoyed the right to seek damages trough the courts.
Previously the courts had flexibility to listen to claims and had the power to assess the
circumstances and turn their minds to the losses claimed as a result of the accident.
These are accidents in which the employer has been negligent. Let no-one forget that.
We are not discussing accidents to which the worker contributed, but accidents in which
the employer is negligent and the employee is completely blameless. I cannot believe
that members opposite have allowed this provision to go through the party room when it
so disadvantages ordinary Western Australians who might, through no fault of their own,
suffer an accident at work. The circumstances are expressed in bold and clear terms:
Damages can only be awarded if the disability results in the death of the worker or it is a
serious disability. The way the Minister has been behaving today, I am surprised that he
includes "the death of the worker". The thresholds defining "serious disability" are
certainly very high - 30 per cent disability or pecuniary loss of $100 000.
This proposed section is about putting a tax on workers who, through no fault of their
own, are injured at work. It will cut back their damages payments as a way of giving a
bonus to the insurers who, in turn, should pass to the employers reduced premiums. It is
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a clearing of the pit-election promise to die Chamber of Commerce. and Industry chat the
Liberal Party would bring down its workers, compensation premiums, by hook or by
crook, so that employers did not have to pay such high premiums each year. If the
ordinary working people miss out, so be it. The Government would make sure it fulfilled
its promises in return for support. Who could forget the massive advertisements in the
newspapers inserted by the Chamber of Commerce and Industry? That was not done
without an expectation of some kind of pay-back, and the promises are being called in
now.
Mr C.J. Barnett: Can you provide the proof? That is a serious allegation. You are
implying corruption.
Mrs HENDERSON: I do not make the comment lightly.
Mr C.J Barnett: Provide the proof! I would like you to repeat that outside this place.
Mrs HENDERSON: I will repeat it anywhere.
Mr C.J. Barnen: You won't. It is a serious allegation and I hope the Chamber of
Commerce and Industry - and other people - hears what has been said.
Mrs HENDERSON: I hope they do, too. Among themselves they say it already. One
need only go down the Terrace to hear it. The things that were promised during the
election campaign were lower workers' compensation premiums, the capacity to contract
outside the award system, and a few others.
The Minister has said on several occasions in this place that he has made tough decisions
this year - that is, paying back the promises chat will be unpopular and will hurt people.
Mr Kierath: Tough decisions to sort out the mess your Government left behind.
Mrs HENDERSON: It is to sort out the promises made during the election campaign. I
have never seen such a clear and unashamed campaign to support an interest group in the
community.
Mr Blaikie: What has this to do with the amendment?
Mrs HENDERSON: This part of the legislation provides that if this Division applies the
court is not to award damages to a person contrary to this Division. That is the key part
of the Bill. No matter how badly a person is injured or how deserving, the court shall not
exercise discretion except in accordance with the Bill. Is that acceptable or morally
right?
Mr Blaikie: You are making the speech.
Mrs HENDERSON: This is what the Bill is all about. It is a pity so many members
opposite have not read it. I do not believe that most members opposite are so callous and
uncaring they would still support the Bill if they understood its implications. However, I
believe unfortunately they have placed their miust in the inister who does not really
understand the detail involved.
Mr Kierath: You will be hoist by your own petard, because later on you will attempt to
insert a threshold.
Mrs HENDERSON: The Minister cannot answer even basic questions. When he cannot
cope with a question, he says that we do not understand the Bill. That is a short way of
saying that he cannot answer the question.
The CHAIRMAN: The member is becoming repetitious. She should return to the Bill.
Mrs HENDERSON: There should be a clear separation of powers between the courts
and Parliament. This clause seeks to intrude on that separation of powers by issuing clear
guidelines to the courts regarding the award of damages. Matters of damages at common
law should be just thaz! That is, they should be common law established by precedent
over time by judgments of dhe court. They are not normally regulated by Acts of
Parliament. But in this case the Minister seeks to impose his will on the courts. He is
saying that he does not want the courts to continue to award damages as in the past. Not
once during this debate has the Minister said that he believes the awards have been too
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high, that the courts have not given sufficient reasons far damages, that they have been
inconsistent, or that they have moved towards extravagant awards. No rationale and no
good reasons have been given for this sweeping clause which will allow the legislation to
override precedent and case history in the courts.
The next provision which we seek to delete is that damages can be awarded only if the
disability results in the death of the worker or it is a serious disability. The Minister's
definition of "serious disability" is very different from our definition. We consider that
for some people the loss of a certain part of the body will be much more serious than it is
for other people, depending on the occupation. The definition does not allow us to look
to the impact of a disability on the capacity of a person to perform a job. That is a basic
need for any person. How can one decide what is serious if one cannot measure it in
relation to what a person does for a living? One person with a disability may be able to
continue in an occupation without any effect, but another person with the same disability
may not be able to work again as a result of an occupational skill, the person's
background and age. That aspect has not been considered. This is a bald, clear definition
which states that a cut-off will be established; it will be 30 per cent on the scale, or a
$100 000 economic loss, because that is the definition of serious disability. I support the
amendment.
Mr D.L. SMITH: This clause is what the Bill is all about. Proposed section 93C
provides that if this Division applies a court is not to award damages to a person contrary
to this Division, Proposed section 930 provides that damages can be awarded only if the
disability results in death of the worker or it is a serious disability.
Over the last few days the Premier has been in the Eastern States trying to convince
people that we are rednecks and racists in Western Australia. As part of his comments in
the Eastern States he illustrated that we contribute 25 per cent of the nation's exports and
that the economy in this State is in a strong and healthy condition. The truth is that for
the last seven or eight years, largely as a result of the work of the previous Government -
despite its problems - the State's economy has led the nation. No employer has said that
the circumstances in which employers must pay workers and cover workers for insurance
axe so bad that they cannot afford to employ anybody. The hallmark of the
Government's legislation, its first priority, has been in relation to workplace agreements
to ensure that a minimum wage paid by employers must be $275, and to enable all the
awards which have been built up over years of industrial action are wiped because of a
compelled agreement between employer and employee.
The second leg of what the Government is about was illustrated by the Minister's
answers in relation to his attitude to national guidelines on occupational health and
safety. He is all about giving priority to removing the occupational health and safety
guidelines that protect workers in the workplace, freeing up the opportunity for workers
to suffer injury, and ignoring the attempts of the Australian Government to produce an
Australian code which would cover all States. His attitude is un-Australian. He would
rather be Western Australian than Australian. He is a secessionist who does not like the
idea of being Australian.
A further leg, after cutting wages, taking away award conditions, and removing
occupational health and safety guidelines, is to remove the opportunity for workers to
take action for damages. We should be clear about the actions being lost, If a worker
suffers a 29.99 per cent disability and goes to court but establishes only a future
economic loss of $99 999.99, he will not be able to pursue that under common law. Even
though that future economic loss might have been worth that $99 000 and even though
the general damages for pecuniary loss might have been for $90 000, under this
legislation those claims are permanently barred and the only resort a worker has is by a
workers' compensation claim. As I have said to this Minister a number of times, if he
were really serious about marrying workers' compensation and the former employer
liability area producing a true no-fault insurance system. I would not have been arguing
about it. I see a lot of scope in no-fault situations where the cost of litigation and
argument is reduced substantially. The other half of the Minister's equation is not here.
The only quid pro quo for the favour the Minister is doing for the insurers and the
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employers is to say to the workers, "I will increase the prescribed amount under the
Workers' Compensation Act by about 12 per cent and I will include back injuries as a
schedule item."
Mr Kierath: And neck and pelvic injuries; and it is a bit more than 12 per cent.
Mr D.L. SMITH: I am one of those people who regards the cervical and lumbar vertebra
as being part of the back.
Mr Kierath: It is nearly 14 per cent under the prescribed amount.
Mr DL. SMITH: That is the essence of the quid pro quo we are getting for the exclusion
of this common law liability. It is just not good enough. We all know that the only way
workers can get a lump sum award under the workers' compensation arrangements is by
proving a schedule entitlement or by having a redemption of prospective weekly
payments. We both know that the entitlements in those areas are limited in two ways.
They are limited in the amounts that people might receive, and unless people can slot
themselves into any of the items they cannot get any lump sum payment except
redemption. Although I am pleased to see the items being included in the schedule, a
great range of other items are not included that should have been. If the Minister had
completely rewritten the schedule in a way that allowed compensation for a whole range
of disability provisions, even those covered by the American guidelines or the Australian
Medical Association guidelines -

Mr Kierath: Did you not listen to my comments last night?
Mr D.L. SMITH: I listened to some of them. And if there had been a substantial
increase in the maximum prescribed amount, I, for one, would be sitting down
intelligently going through the legislation with the Minister and not arguing about a point
of principle. The truth is that this is a miserly, miserable exchange for the removal of a
traditional right of the citizens of this State, a right that we have been given under
common law. People on the Government side often talk about the English tradlitions and
the common law traditions that are available to protect us as an exchange for having a bill
of rights written into the Constitution. Yet here the Government is removing a common
law right and saying, "We still do not need a bill of rights but as a Government we will
progressively remove all the rights you have." All the Government is providing is this
miserly increase of 12 per cent.
Mr ierath: It was $12 000. It has been increased by 14 per cent.
Mr D.L. SMITH: I will not argue about the mathematics of it. It is eleven thousand and
something dollars on top of the $88 000 which brings it up to the $100 000 limit. The
Minister knows that if we compare the list of savings with what is being redistributed, it
does not measure up. In the end there are still substantial savings for insurers which will
use those savings in two ways: One slightly to reduce the premiums and the other to
guarantee their actuarially calculated profits. There is nothing more that we can say other
than we oppose the inclusion of these provisions. That is what the Bill is primarily about.
The quid pro quo that is prescribed does not go anywhere near the improved
arrangements for workers that I would have expected would be delivered. The Minister
should not tell us what Labor Governments in New South Wales and Victoria have done.
Those Governments have gone.
Mr Kierath: It is still there in South Australia and at the Federal level.
Mr D.L. SNM: The Federal Government is adding into its legislation some access that
was not there before and it is substantially revamping the range of benefits that might be
available under its workers' compensation schedule.
Basically these clauses remove from citizens their right to claim at common law. The
Minister did not tell people before the election that he would do that. The Government
does not have a mandate to do it. But it is doing it; it is robbing the workers and using all
sorts of excuses such as the entrepreneurial lawyers, politicians who do not understand
the system, politicians who do not understand the legislation, and so on. By these two
clauses the Government is saying that as a society we cannot afford the existing level of
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protection so the level of protection will be reduced. The two recipients who will benefit
from these arrangements axe the insurers and the employers. The third leg of people
involved in this triangle, the workers, will be se rely disadvantaged by what the
Government is doing.
Insurers have access to actuaries, to their investment policies, to the fact that they receive
their premiums in advance of lie claims. They review their premiums on an annual
basis. They are advised by teams of economists. The insurers can work out what they
need to charge to make profits. They have been doing that in Wiestern Australia without
running up premiums to excessive levels which are crippling employers.
Them are number of reasons for that. If we look at the review of the legal profession in
Australia, we will find that most of the reforms proposed in the recent national review
have been achieved already in this State. We abolished jury trials years ago. The judges
in this State - rightly or wrongly - have always had a very conserv'.tive approach to
damages assessments because they have never had experience of jury assessments. That
has resulted in the fact that traditionally the common law awards in Western Australiit
have been relatively low and there has been a reasonably strict attitude to findings of
negligence.
In other jurisdictions very entrepreneurial judges have wanted to widen the access of
litigants to the courts. In Western Australia there has been a very conservative judiciary
which has been slow - and only when driven by High Court or English precedents - to
widen the areas of access. The result in Western Australia has been a reasonably well
balanced arrangement where the premium level has not been too high, where equity has
been given to the workers to a level where we have the strongest economy in 4~usralia
because of our overall economic conditions and because the imposts on employers are
not excessively high.
Why is the Government doing this? It is for no other reason than the Liberal Party's
philosophical view that it should be seen to be helping employers, capitalists and
insurers. Its principal task in its present job of government is to get the unions under
control, to keep the workers oppressed and insecure so that their boss's bidding will be
done.
A Government member: This is not a second reading speech; it is something to do with
injured workers.
Mr D.L. SMITH: The essence of the matter is the removal of these common law rights
by these two clauses. This is nothing more than unnecessary legislation aimed at
profiting those people who financed the Liberal Party in the last election. If the Leader
of the House wants to call that corruption, he can because in my view that is what it is.
The CHAIRMAN: Order! There is no reflection on the member for Mitchell but the
Chair has a difficulty in that we are debating amendments, and we need to debate the
substance of the amendment. At times members tend to wander off a bit and then
occasionally they jump back to the amendment. It makes it difficult for the Chair. The
Chair has been extremely tolerant, but there is a need for members to confine their
comments to the substance of the amendment.
Mr BROWN: With that view, I will address the amendment which deals with proposed
section 93C which, as the member for Mitchell correctly pointed out, is the heart of this
division of the Bill. It provides that the court is not to award damages contrary to that
division. Indeed that clause seeks to curtail damages. It is important to consider what
claims, both in scope and nature, will be affected by the operation of that clause. I was
very pleased the other night to be here when the Minister in the second reading debate
made the admission, admittedly very belatedly, that some people will lose under these
changes. This clause deals with the people who will lose. Who will they be? Most
entitlements will be quashed by virtue of this clause. They have been identified in a
couple of ways; for example, page 31 of the Trowbridge report dealt with the number of
claims that would be curtailed or prevented from being taken forward if a threshold level
were applied. It considered threshold levels at 25 and 35 per cent. The report's analysis
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suggests that around 70 per cent, and perhaps as many as 80 per cent, of claimants would
have been prevented from taking common law action by the application of a 25 per cent
impairment threshold. It said that the reduction in common law costs arising from the
elimination of these claims would have been at least 30 per cent and possibly as high as
47 per cent.
A table at page 36 of the report sets out how, under a 25 per vent and a 35 per cent
threshold, the number of claims would be restricted, and the cost involved in that
restriction. It shows that with a threshold of 25 per cent, 69 per cent of all claims would
be prevented from being taken. With a threshold of 35 per cent, 85 per cent of claims
would be unable to be taken. There was a category where Trowbridge could not properly
identify whether claims would fall above or below the threshold. In relation to the 25 per
cent threshold they were 12 per cent of claims and with the 35 per cent threshold a
further 7 per cent. The report showed that in terms of limiting the claims for damages, as
this clause wishes to do, with a 25 per cent threshold up to 81 per cent of all claimants
would be disentitled to pursue their claim and under a 35 per cent threshold, about 92 per
cent of all claimants would be unable to pursue their claims at common law. The figure
eventually chosen by the Government was 30 per cent. It is clear that a very high
proportion of claimants will be unable to pursue their claims. A 30 per cent threshold
does niot suggest that 30 per cent of people will be below and 70 per cent of people will
be above the threshold. In fact the figures show that approximately 80 per cent, as is
evident in the petitions which have come before this Chamber, will be disen titled to
pursue their claims.
Some analysis also has been done on how that threshold will affect actual cases. I am
advised the Law Society has drawn up a table which shows some cases. These can be
checked against the records. I am referring to the people who have the losses: For a
fitter and turner, application 38385 of 1991, with an injury of 30 per cent of the arni
below the elbow, the workers' compensation settlement under the new Act would be
$24 000 and the actual settlement was $75 000. A clerk under application 8173 of 1991
had 45 per cent of a hand injury; under the new schedule he would get $36 000 and under
common law received $65 000. The list is not small or exhaustive. The first injured
worker would miss out on $50 000. 1 suppose that is not too much for a fitter and turner
who has had 30 per cent of his arm damaged. The next worker would miss out on over
$20 000; the next, a labourer - $44 000; a foreman with a back injury - $50 000; a
marker - $11 000 or $12 000; a metal worker - $21 000; a farm hand - a minimum of
$15 000 loss; a housewife-secretary - a minimum of $26 000; a cleaner - a minimum of
$50 000; and a student - a minimum of $30 000. Those are fairly small amounts for the
Minister to consider, but it is important to appreciate where these amounts go. They will
be taken away from these workers by virtue of this amendment. These workers will no
longer have access to the benefits to which they have had access until now. I am strongly
against this provision in the Bill. It seeks to remove very important common law rights
when no real justification has been given for that. About the only justification, as we
discussed last night, is the so-called entrepreneurial lawyers. Towards the end of debate
last night the inister said they amounted to about five per cent of the people practising
in the area. In other words those lawyers will take away tens of thousands of dollars
from injured workers. That cannot be justified on any grounds. In his second reading
speech the Minister referd to the Industry Commission report as a reason for inserting
this provision. It might have been handy for the Minister that that report came down just
a short time prior to the introduction of this Bill. I suppose, therefore, it is a case of any
port in a storm - any case to try to argue the indefensible. The Industry Commission
report made it clear that it was necessary to have the whole package to which it referred
because part of the package was no good.

Sitting stupended from 6.00 to 730 pm
Mr BROWN: I have been discussing the amendment to proposed section 93C and, in
particular, concentrating my remarks on the support for that clause that the Minister had
gained from the Industry Commission report This Committee will be aware that the
industry Commission presented a report a short rime ago recommending a number of
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changes to workers' compensation systems in Australia. One of the changes
recommended by the Industry Commission concerned the curtailment of common law
rights. The important point about the Industry Commission report is that it did not
suggest simply that the ills of the compensation system, and indeed work injuries, would
be overcome by a diminution of compensation entitlements. Rather, the Industry
Commission determined that if the country wished to achieve lower rates of accidents in
the workplace, lower costs on employers, and less financial loss as well as social loss on
the part of employees, it should not only attack that issue through the workers'
compensation system but also put in place initiatives to ensure that breaches of health and
safety met the full force of the law.
On die one hand, although the Industry Commission recommended changes to workers'
compensation and common law, on the other band, it recommended that very significant
penalties be imposed on employers who failed to provide safe workplaces. It is not
responsible for the Minister to come into this Chamber and try to draw comfort from an
Industry Commission report that recommends a series of measures, only some of which
the Minister has introduced at this time. If he were introducing a package of measures
based on occupational health and safety and workers' compensation at the same time, he
could draw comfort from the Industry Commission report. The report indicated quite
clearly that the level of accidents and disease in the workplace and the cost to industry
will continue unless severe penalties are imposed on those who transgress. The report
also stated that premiums would decrease if those penalties were imposed. Until such
time as this Government has the political will - and indeed the courage - to introduce at
least some of the reforms recommended by the Industry Commission on the prevention
side of the equation, these changes will not bring about any marked improvement in the
workers' compensation or common law field. To that end, the Minister should not draw
any comfort from the Industry Commission report, and in the light of the other comments
I made, I ask him to direct his attention, if he cares to reply, to confirming that the people
to whom he referred previously are the people who are the losers in this debate.
Mr KIERATH: Most of these comments have been re-trodden. Therefore, I will not
respond to them all. However, I refer to a point raised by the member for Morley in
which he used and quoted from a chart published by the Law Society. He referred to a
mythical workers' compensation case involving a fitter and turner who was injured, and
under the new workers' compensation legislation would have received $24 000 and under
common law would have received $75 000. The member for Morley claimed there was a
loss of $50 000. flat is a classic example of the sort of misinformation with which this
Government has had to deal. The Law Society does not give all the facts in this case, and
I have all the important details of it before me. In this case there were six areas of
payment, and the Law Society selectively referred to only one; that is, the loss of amenity
for which he was awarded $75 000. The member for Morley indicated that that person
would have been disadvantaged under the provisions of this Bill. However, the Law
Society did not state that future economic loss in that case was assessed at $302 680,
which is well in excess of the $100 000 second gateway the Government has included in
the legislation. It is absolute rubbish for the member for Morley to mislead the
Committee by saying that this person would be $50 000 worse off. Thie person would
have full access to both common law and workers' compensation.
Five of the 10 examples were not even workers' compensation cases, and four of the five
cases that could apply to workers' compensation were over the economic threshold. In
the fourth case, future economic loss was $162 750; in the seventh case, future economic
loss was $153 179; and in the ninth case, future economic loss was $145 000. Members
can again understand the frustration that we have in this debate, because rather than facts
and figures, commonsense, logic and reason, we get this grossly distorted picture, this
fabrication of 10 cases, which tries to claim that these people have lost out when they
have not. I admit that in the tenth case there was not enough detail and that that person
may have been disadvantaged, but that might not be so in the other four cases. That
unfortunately is the sort of rubbish and misinformation which has been put out in the
community by people from whom we would expect better. I hope that before members
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in this Chamber come here again with figures, they heed some of their own advice and
research them properly to ensure that they are telling the truth. These clauses are at the
beant of the Bill. The imposition of a threshold or hurdle is designed deliberately to make
the savings. One of the key elements of the Bill is to provide the savings that are dished
out in other areas.
Mrs Henderson: It will go to the insurers - $7m to $9m on your figures.
Mr KIERATH: No. We have said right from the word go that we want to reward two
groups of people. We want to lower die cost of premiums to employers and we want to
increase the benefits to injured workers. Everybody else is secondary.
Mr BROWN: I am indebted to the Minister for putting on record his view of the way in
which he believes the Law Society has misrepresented these cases. The Minister has
banded me the figures, and I will endeavour to look at them, and no doubt whoever is
responsible within the Law Society will provide me with the appropriate information as
to whether these figures have been fabricated, as the Minister indicated.
Mrs Henderson: Is the figure for the first example over $300 000?
Mr Kierath: It is future economic loss.
Mrs Henderson: How much?
Mr Kierath: There is no cap on future economic loss.
Mr BROWN: Let us look at where some of these people will miss out, because the
goalposts have changed. The first case is case number 8385/91. The Minister has put a
number of caps on this division, one of which is past economic loss. The past economic
loss for the fnrt worker - this is the Mlinister's figure - is $88 000, taken out of the
pockets of that worker.
Mr Kierath: How? It is not. This is where you are getting confused. Once a person
enters into common law, he will have full access. There is no limit or cap, except the cap
on non-pecuniary loss. The case that you are trying to create is simply to gain entry to
common law. Once a person gains that entry, he will get the full assessment of damages.
Mr BROWN: I accept that. I will speak to the Law Society about these figures. I am
sure it will be more than interested in them. The Minister did not reply to my comment
about the Industry Commission, and I will be interested to hear what the Mlinister has to
say about that. I will also be happy to have the Minister confirm and put on record,
because he skipped around the matter, that those people who fall under the $100 000
threshold as proposed by this clause will be the losers.
Mr D.L. SMITH: The August edition of the Law Society magazine Brief is headed
'"Workers' rights up in smoke". That is really what this clause is all about. Something
else that has gone up in smoke is the way in which this Minister appears to be able to
bend the truth when dealing with this Chamber. We had two examples of that tonight.
Firstly, the Minister received a note from a person in the gallery, and when asked to read
it he purported to read it out as if the note read something derogatory about me and left it
at that. When I protested that a person in the gallery should not offend my dignity and
that of the Chamber in that way, the Minister changed his tune and said he had not
actually read the note but had read his own opinion as if that were the note. That was a
deliberate act by the Minister to deceive the Chamber. The second example was that
when the member for Morley produced a list of affected workers, prepared by the Law
Society, the Minister stood up and said the Law Society was wrong. However, the
Minister did not disclose that the list was prepared by the Law Society at a time when the
only entry into the common law system was to prove that one had a disability of more
than 30 per cent. At that time, there was no opportunity in regard to the $100 000 gate.
To deride the Law Society in that context was to mislead the Chamber and do an injustice
to the legal profession.
The President of the Law Society, Ted Sharp. states in the "President's Report" in that
edition of Brief that -
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It seems that for die time being at least, the Legal Profession is destined to
disagree with the Government of the day (of whatever description) over a number
of issues. The Society has always endeavoured to be objective in its dealings
with Government and has tried to avoid engaging in political debate. Perhaps on
the one hand we do ourselves a disservice by adopting such an approach and that
from a self interest point of view we could make it easier to push our own
interests if we were seen as more compliant with Government policy.
However, for the Legal Profession to claim its position as an integral part of the
community and the administration of justice. we must be prepared to stand up and
be counted when the rights of individuals amt unfairly threatened or denied by
Government.

That is what members of the Law Society are about, and their reward is to be denigrated
by the Minister. An article in Bri ef by Michael Heath states -

In a strident editorial the West Australian described the changes as "morally
repugnant and simplistic"; it went on to say that; 'The Court Government shows
no signs of improving its insensitive handling of issues with potential to
profoundly impact on people's lives. The workers' compensation changes have
been announced after minimum and little if any consultation .. .

Instead of its knee-jerk response to rising costs, the Government should cary a
thorough overhaul of workers' compensation."

In an earlier part of Brief, the president said -

As I tried to make clear in my various media appearances and statements, what
has occurred in the context of the workers' compensation debate, is that the
Minister and his advisers appear to have felt comfortable with the idea that by
blaming lawyers for the alleged problems in the workers' compensation system at
this time, the community will swallow the proposed changes.
Even if the actions of a few are of concern to the Minister (and he has never given
specific details to me) -

And never to anyone in this House. The president continues -

- the Executive and I have agreed that it is unacceptable and intellectually sterile
for the Minister to blame the whole Profession for any shortcomings in the
system. As far as I am concerned the general smear of the Profession by the
Minister referring to "greedy lawyers" and "entrepreneurial lawyers", is clearly a
smoke screen for a different agenda to which we have not been privy.
The manner in which the immediate changes of the rights of injured workers'
have been brought about by the Minister's Statement in Parliament is a process
which all lawyers should find abhorrent.
T1he retrospective effect of the announcement itself is also a matter which should
be of concern to lawyers.

The CHAIRMAN: The member has strayed away from the clause. I urge him to return
to the point of the debate.
Mr D.L. SMIT7H: We are dealing with proposed sections 93C and 93D. They go to the
heart of the Bill because they provide a limit on the power of the courts to allow workers
and citizens to exercise the rights which they have had since the establishment of the
State. Yet the Minister, in defence of the clause, is still trying to smear lawyers and
members on this side of the Chamber. He is still trying to say that everything is
responsible for this clause except his desire to satisfy some secret promises the
Government made to its financial backers prior to the last election.
The limits on the powers of the courts being imposed by proposed sections 93C and 93D,
which provide that damages can be awarded only if the disability results in the death of
the worker or it is a serious disability, are of such an order that not only lawyers and
parliamentarians but every citizen should be concerned. The only rights we have in this
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country are those conferred on us by common law and the Westminster system. We do
not have a Bill of Rights. Our only protections are the freedoms and rights of action the
courts protect or allow and our ability to take suit against people. The Government and
the Minister will erode the ability to protect ourselves if injured at work, having already
introduced legislation to take away a fair wage, having introduced limitations on the
industrial relations system to reduce the effect of awards, and having taken away the right
of the workers to be protected by occupational health and safety regulations. It is no
wonder we are angry. It is no wonder the community, the Law Society and The West
Australian are angry. It is unfair of the Minister to defame citizens who as a group are
trying to prevent the erosion of rights in the community - as they see this Bill is doing.
Mr KIERATH: I do not accept all of the contents of the Industry Commission's report.
However, I[accept a substantial part of it. I give an undertaking that we will look at the
occupational health and safety issues. A range of amendments to the occupational health
and safety legislation have been put to me. All the parties have agreed with same, but
cannot agree with others. While I have been considering that aspect, the Industry
Commission's report has come in. The reason I have been holding up the amendments to
the occupational health and safety legislation is that I want to consider them in the light
of the report.
The member for Mitchell has selectively quoted me. I did read fmom a note, but I added
my own comments, so my remarks were a combination. The member should be careful.

Division
Amendtment put and a division taken with the following result -

Ayes (19)
Mr Bridge Mr Grill Mr D.L. Smith
Mr Brown Mrs Hailahan Mr Taylor
Mr Catnia Mrs Henderson Mr Thomas
Mr Cunningham Mr Kobeilce Dr Watson
Dr Edwards Dr Lawrence Mr Lehy (Teller)
Dr Gallop Mr McGinty
Mr Grahiam Mr Riebeling

Noes (21)
Mr CJ. Bamneu Mr Kierath Mr Strickland
Mrfllaikie Mr Lewis MrTrenorden
Mr Board Mr Nicholls Mr Tubby
MrfBradshaw MrOmodei Dr Turnbull
Mr Day Mr Pendal Mrs van de Klashorst
Mrs Edwardes Mr Prince Mr Wiese
Dr IHanes Mr W. Smith Mr Bloffwitch (Teller)

Pair
Mr M. Barnett Mr Minson
Mr Marlborough Mr House
Ms Warnock Mr Osborne
Mr HIl Mr McNee
Mr Ripper Mr Ainsworth

Amendment thus negatived.
Mrs HENDERSON: I move -

PageS8, line 4 -To delete "30%" and substitute "$10 000".
We spent some considerable time looking at this amendment before we decided to move
it. We oppose the idea of any kind of threshold to entry to common law. It is with some
considerable concern that we seek to amend the Minister's threshold, as we oppose any
threshold. We spent so long debating the last two amendments because the provisions go
to the heart of the Bill; namely, common law damage access for people who do not meet
the threshold. From past experience we know the Minister will not be willing to accept
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our amendment or argument, or even give them proper consideration. Therefore, we
decided the least we could do was to seek to ameliorate the effect of the harsh provision
to make it fairer.
Members on this side of the Chamber have given measons for the 30 per cent threshold
being inappropriate and harsh. It was more so when it related to the American Medical
Association schedule as the percentages in that schedule were much more stringent.
However, even applied to the revised second schedule, the figure of 30 per cent to open
the door on damage claims in court is totally unsatisfactory.
The member for Morley read from the Minister's Trowbridge report, which indicated that
the threshold will cut out 85 per cent and possibly 90 per cent of all common law claims.
Everyone knows that, as it has been common knowledge for about three months. Despite
the fact that everybody knows about this - the Trowbridge report is effectively a public
document - the Minister has persisted in arguing that somehow workers will be better off
under this legislation. Why can the Minister not say that a vast majority of the people
who could previously make common law damage claims will be cut off from the
process? This access will be wiped out at the stroke of a pen unless people have already
lodged claims. If the Minister stated that it would wipe out claims for the SGOO and
other insurers, and if he were honest about this matter, his credibility would be higher.
The Bill is about reducing liabilities for insurers and premiums for employers. However,
the measure chosen to do that is a harsh and blunt instrument which will disadvantage
many people. A key reason for this disadvantage is that the percentage of disability on
the schedule does not take into account the matters we mentioned earlier namely, the
fact that loss of bodily function has a different effect on a person depending on certain
occupations. For example, it is possible for someone working behind a desk to lose a
foot, as he or she could continue working; an artificial foot would be fitted and create
little difficulty in carrying out the work. However, it would be catastrophic for a truck
driver to lose a right foot. The Minister may say that it does not matter as that person can
do something else. That may be possible for a 22 year old, but a 48 year old truck driver
would have no chance of finding another job or remraining. The 30 per cent threshold is
harsh as it discriminates broadly in its application.
The threshold pays no attention to the impact of a disability on a person's capacity to
carry out his or her occupation. That flies in the face of all measures used in court.
Court cases concerning damages do not consider medical conditions in isolation; they
consider the impact of the disability on the person's ability to earn a living, maintain
lifestyle, or ability to meet expectations held for his or her life. For example, if the
person played a great deal of football, went sailing and engaged in much physical
activity, a loss of function would have a greater impact on that person's enjoyment of life
than if that person's leisure activities involved listening to music and reading. This blunt
instrument legislation takes no account of those aspects.
We suggest a 510 000 entry threshold to common law is much fairer. That means that
people on low incomes who suffered a disability would be assessed on earning capacity
of one year's wages. For persons on higher incomes it may be half or one-third of a
year's wages. This would not discriminate in such a broad manner as the 30 per cent
threshold.
Members have read out extracts and comments regarding the 30 per cent figure, which
has been roundly condemned as being harsh and extreme in its application. The member
for Morley used the example the other night of the person who lost total pelvis use. I
understand from the schedule that that disability will not reach the 30 per cent threshold.
Mr Kierath: If you take the whole example the member gave, he also referred to the loss
of function of certain other parts of the body; that example was above the 30 per cent
threshold in the schedule.
Mrs HENDERSON: I referred only to the total loss of the use of the pelvis, flat is a
radical loss of function, and a huge number of people would never be able to work again
with such a disability. However, those people would not reach the 30 per cent threshold
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provision. Most of the examples used in previous debate in this Chamber related to the
American schedule, as that was one of the most abhorrent features of the 30 per cent
threshold. The Minister has pointed out that he did soften that. He applied it to the
second schedule. Even under the second schedule the Minister sought to use the example
of a concert pianist who lost a finger. He said that if that person did not get in with the
loss of a finger - if my recollection is correct that is about nine per cent - he would get in
under the economic loss because he would lose more than $100 000. That would depend
on the age of the concert pianist. If he did not have many more years of working life left,
he would have great difficulty in getting to the $100 000 threshold and mounting that
obstacle.
A number of items in ;ane secend schedule would mak' it absolutely impossible for
people to continue to carry out a job that they had tradlitionally done and would not
necessarily reach the $100 000 obstacle. For example, the loss of a forefinger is 17 per
cent, a middle finger 13 per cent, a ring nine per cent, and a little finger six per cent; and
loss of any toe is eight per cent. There are many losses of function under the second
schedule which do not go anywhere near 30 per cent. It may be that those people are
lowly paid and will never be able to do their job again but they may have enormous
difficulty demonstrating $100 000 worth of economic loss. The fact is that they have to
demonstrate that before they can get through the courtroom door to argue about the
damages.
Mr Kierach: If they pursue a common law claim, they have to demonstrate economic
loss.
Mrs HENDERSON: That is right; but at least they get into the court to demonstrate
their claim, as should be their right. That is what the courts are there for. People are
entitled to their day in court to seek to claim damages. After all, we are only talking
about cases where the employer was negligent; we are not talking about any other cases.
Yet here is a whole range of circumstances where people could have lost thumbs, toes or
fingers and could never carry out their job again. They would not necessarily qualify.
The people most at risk are those who are aged 40-plus. If people are 25 and suffer the
loss of something that interrupts their trade or job, at least they have some chance of
demonstrating $100 000 economic loss. If people are in their forties, they have little
chance. It is the age at which they are less likely to retrain and when employers are least
likely to offer them an opportunity. In every respect they are consigned to the scrap
heap.
Who are the people who most often lose fingers, thumbs, toes and so on? Some are
meatworkers who are notorious for losing bits of their fingers, as are those who work in
timber mills. People who drive trucks are in the greatest single group that injures ankles
and feet. They do not lose their toes; but if their toes are subjected to constant injury
over rime they are more likely to lose the use of them. They would be less likely to be
covered by the items in the second schedule in that case. What about the unskilled
people working on a slaughter line in an abattoir, cutting up carcases every day, who are
45 years old? These are the blokes most likely to lose one or two fingers. They will not
get past the threshold. They will be hard pressed to prove the $100 000 economic loss.
They are most likely to have three or four kids and a mortgage- They will be most
disadvantaged by this.
Mr Kierath: How do most of them lose their fingers now; through their employers'
negligence or through their own fault?
Mrs HENDERSON: Is the Minister going to blame the worker?
Mr Kierath: I am just pointing out that most of the people in that situation would not
have a common law claim, so the threshold is academic. I have given figures about 96
per cent of them who have access to workers' compensation claims.
Mrs HENDERSON: It is not academic. Ac a number of places where meat is cut up the
workers can work faster if they do not wear the metal gloves that are provided.
Mr Bradshaw: They are negligent if they do not wear them.

5458



[Thursday, 21 October 1993J]45

Mrs HENDERSON- The employers encourage the workers not to wear the metal gloves
because they can work faster. They are set unrealistic targets. I have watched these
people doing these tasks. The line is kept moving and they have to keep up otherwise the
carcases go by and the meat cannot be cut up. I have asked some of the blokes on those
lines why they did not use those gloves. They have told me that it was because they
cannot keep up with the race at which the line goes past. The court could well find that
the employer was negligent by keeping the line going too fast. Those people would be
cut out of the 30 per cent limit. They would be barred from common law claims.
Mr BROWN: This amendment focuses on the people who stand to lose the most by this
Bill. One of the things that is being used as justification for bringing this Bill before the
Parliament is the so-called nuisance claims. T1he Minister has complained that we need
to try to squeeze lawyers out of the system because many nuisance claims are brought
forward by people who are seeking to extract greater dollars out of the insurers than that
to which they are entitled. If that is the case - we do not accept that it is - a very low
threshold for injuries and loss of earnings is required. If nuisance claims are the cause of
the problem, we require only a very small threshold either way. However, if the purpose
is to shift substantial resources away from insured workers to insurers and to employers,
we need a much higher threshold. By using a 30 per cent threshold, by using a $100 000
threshold, one could say that the rhetoric about the need to provide an appropriate
disincentive against nuisance claims, could be achieved by the threshold that we suggest.
I would be interested to hear whether the Minister agrees with the figures used in the
Trowbridge report. Trowbridge indicated that about 80 per cent of those who are
currently entitled to common law damages claims would not be entitled to those claims if
this threshold were applied. Trowbridge says that if we apply this threshold, about 70 per
cent to 80 per cent of people will not qualify and as a result of that non-qualification,
about $40m - that was the figure then - will be saved. The Minister in other debates in
this place has scorned members who have read petitions that say that, as a result of the 30
per cent threshold being applied, about 80 per cent of the claimants who are able to make
claims today will be disenfranchised. That figure is based on the Trowbridge report. The
Minister has scorned that view. I will be very interested to know whether the Minister
accepts that that is where the savings are coming from.
If the Minister accepts that is where the savings are coming from, and I do not know how
he cannot accept it, he obviously needs to accept that they will be one of the groups he
has identified who will be the losers. As we go through this debate it is important to
identify the people who will lose. The Minister would have the Parliament and the
people of Western Australia believe that this Bill delivers a win-win situation, in which
workers, employers, insurers, and the community win. if anyone can deliver a Bill like
that, he is entitled to be congratulated. If the Minister were delivering a Bill like that, we
would all congratulate him. But this is not a win-win situation, it is a win for the insurers
and the employers and a loss for the workers. By virtue of this clause we are seeing
moneys that would otherwise go to ordinary working people who have been injured as a
consequence of negligence of their employer being transferred to the other two groups. I
anm particularly keen to see how the Minister explains that, whether he confirms or
disputes the Trowbridge report, and whether, despite his protestation to the contrary, he
agrees that something in the order of 80 per cent of the people who currently will be
eligible to claim will be disenfranchised. I would also like to know whether the
amendment the Opposition proposes to this clause will overcome the so-called nuisance
claims the Minister was allegedly concerned about at the beginning of this debate.
Mr D.L. SMITH: The Minister will be pleased to know that, given that proposed new
subsections 93C and 93D have been passed by the Committee, we can move away from
the core of the debate and look at what the Minister is doing by this legislation and
providing what advice we can. As the legislation now stands the disability is not serious
unless it is either a 30 per cent degree of disability or the future pecuniary loss will be in
excess of $100 000. We take two approaches to this issue: One is to stay with those two
gateways and the other is to provide a new definition of the threshold that enables
common law claims to be made. The Opposition's amendment seeks to make the only
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threshold to be a potential award of $10 000 or more; that would go some way towards
removing the nuisance claims which so much concern the Minister and the insurers. The
appropriate threshold bears looking at to see how many people are excluded under this
definition of serious injuries. As far as we can ascertain the original estimate when the
only gateway was the 30 per cent disability was that 90 per cent of claims would be
excluded. That seems to have been accepted by both Trowbridge and ministerial
advisers. I have not been informed how many more people would have the opportunity
to claim by the inclusion of the $100 000 threshold in relation to future pecuniary loss or
how much the 10 per cent of potential litigants would increase as a result of the inclusion
of that second leg. We also know from the figures provided to us at one time or another
that at one time the estimate of the savings by so reducing common law claims as a result
of this amendment would be in the order of $54m to $59m in any one year; that is, $59m
would be taken away from workers, less the amount they might have got at workers'
compensation. On the basis of various pluses and minuses that were gone through at that
time, the net loss to workers and net gain to employers and insurers was in the order of
$13m to $1I&m. If the Minister were serious about having a level playing field outcome,
about really doing some justice by the worker, the remaining $ 14m-odd would go back to
the worker by either moving to the sort of threshold the Opposition is suggesting in its
amendment or by the Minister looking at the issue of the 25 per cent threshold.
I will quote from an article in the August edition of the Law Society's Brief magazine
written by Michael Heath and headed "Workers Rights up in Smoke". This was written
before the inclusion of the $100 000 second gate. He has this to say -

The actuarial firm Trowbridge Consulting produced a report outlining the effect
of the 30* impairnent threshold and concluded that this would reduce common
law claims by 90%.
The Society is firmly of the view that the 30% threshold is too high.
"This threshold seems far too high. Even New South Wales reduced their
threshold from 33% to 25%," Law Society President Mr Sharp said.
This view is confirmed by insurance lawyers such as Mark Greenland.
"Thirty per cent is extraordinarily high in my view, this would exclude most
common law claims. It seems a more rational approach would be to harmnonise
interstate differences. There are moves in the Eastern States to set up a National
Scheme. Since the Government is studying Eastern States systems it would seem
sensible to adopt a National Scheme" Mr Greenland says.

I presume the Minister has been to Ministerial Council meetings recently.
Mr Kierath: There is one next month and one tonight, which I anm not going do.
Mr D.L. SMITH: I assume the Attorney General is keeping the Minister for Labour
Relations informed of what is going on in the Standing Committee of Attorneys General.
If the Minister is so enamoured with this need for gateways, and as there seem to be
immense savings that have not been used as a result of these changes, I urge the Minister
to reconsider that 30 per cent level. I know the Minister will not consider the $10 000
award, which is what I would like the Minister to do, but moving to a national level of
around 25 per cent - that is what the New South Wales Liberal Government is looking
at - is more appropriate than 30 per cent.
As I have said a number of times, I do not have too much trouble with no fault schemes,
and I would not find too much fault with this if the quid pro quo for the change had been
substantially greater in terms of benefits workers would receive under the Workers'
Compensation and Rehabilitation Act. If that were done and there were some mechanism
that would recognise the needs of those people who are grossly impaired and disabled as
a result of working injuries, it would be shown that the Minister had listened to some of
the arguments, to some of the pleas, and understood the real hardship that will be caused
to so many people as a result of these changes. The Minister should at least be a little
flexible with the percentage that has been identified under this provision. Although I
support the amendment moved by the member for Thomlie I urge the Minister, as this
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legislation is fine tuned both here and in the other place, to give some attention to
reconsidering that 30 per cent and at least look at making it compatible with some sort of
national average rather than being at the high end of the schemes that have been adopted
elsewhere in Australia.
To enable us to better understand what the Minister is doing, I ask chat the Minister give
consideration to releasing all of the actuarial reports in his possession including those
referred to in the original Trowbridge report and to spelling out in some detail why he
believes that it is proper to have a net savings in the order of $13m or $14m going back
to the insurers and employers. Also, will he explain why, with that sort of looseness in
the fund, the Government is not using that to substantially upgrade the schedule of
benefits beyond the $ 100 000 prescribed amount?
The Minister should also be looking at reducing the 30 per cent limit to at least 25 per
cent, which may well be the average pertaining in other States, and may well be the
national level which is aimed at in those other States that the Minister seems to admire.
The Opposition abhors what has been done in this regard not only by Liberal
Governments in Australia, but also by Labor Governments. Whatever the shade of the
Government, the Opposition does not think that what is being done by these sorts of
changes is appropriate or fair. The Opposition would prefer to stay with the current
system, but if it is to be changed in some way, let us at least test the water by eliminating
the smaller claims first and then progressively look at any fine tuning that is required in
the future, rather than dive in at the deep end and talke all the risks and cause all the harm
and real distress that I think the Government will create by setting these limits prescribed
by this provision.
Mr KIERATh: The member for Thornlie related her comments to the threshold. She
would know that when she was the Minister a study was commissioned on the 15, 25 and
30 per cent thresholds. The Government has been continuing the process that the former
Government began. The Government chose the 30 per cent level, halfway between the
25 and 35 per cent levels. It thought that 35 per cent was too harsh, but wanted to go a
little higher than 25 per cent. The member for Thomnlie may try to interrupt now;
however she read the figures which the member for Morley read into Hansard in her
speech in the second reading debate in the response to this matter. She knew that the
$100 000 would apply, yet she read it into Hansard.
Mrs Henderson: No, I did not.
Mr KIERATH: Yes, she read it in her speech in the second reading debate. The member
for Morley also said that the small claimants were the losers. That is not necessarily so.
In a perfect world he may well have been right. However, I will give him three examples
of injured people under the current system. The firt case is a mechanical fitter who had
access to a second schedule benefit of $5 654. However, his legal advisers, for whatever
reason, did not claim that second schedule benefit, and instead encouraged him to go
common law. The net in his hand from that was $4 300, after legal expenses of nearly
$2 200. He passed up a second schedule benefit of $5 654. Under the new scheme that
person would have received $7 000. Obviously he would have been better off had he
gone with die second schedule under the existing scheme instead of common law.
Mr Brown: Which was the law firm?
Mr KIIERATFI: I told the member that I would not single out law fims. It took three
years from the date of the accident to get that $4 300. Under the Government's new
scheme the person would have had the $7 000 almost immediately. The second case
relates to a trades assistant who had an entitlement to a second schedule benefit of nearly
$3 000. He passed up the second schedule benefit and went with common law. After
legal expenses of nearly $1 200, he received $2 300 against nearly $3 000 under the
second schedule benefit that was simply overlooked. Even to me it is obvious that the
lawyers were encouraging that person to go to common law. Under the new scheme that
person would be entitled to $3 500 and would be 50 per cent better off. T'he case took
two years from the date of the accident to the date of settlement. The, third case relates to
a tug master who sustained a back injury. He received a common law payout of $4 334
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after legal expenses of $2 200. Under the Government's new proposal he would have
been entitled to $9 000, more than double the amount he received. Members may say
that I have selectively picked out three examples. However , they are three examples of
small claims which highlight the inefficiencies in the existing system where certain
people, for whatever reason, have been encouraged to go common law. I will not suggest
that it was because of the legal fees the lawyers were earning. The worst aspect was that
they passed up second schedule benefits that were higher than the net results. In all of
those cases the three individuals would have been far better off under the Government's
new system. The cost of the $100 000 second gate system referred to by the member for
Mitchell will be $I m plus.
Mr D.L. Smith: What is that as a percentage?
Mr KJERATH: I do not have the figure to hand. The member for M itchell also
mentioned the national schemes. He is right: that is why the Industry Commission report
exists. The Government looked at schemes in other States and used the same threshold
as Victoria, whereas the member for Mitchell chose to use the example of New South
Wales. However, in that State after about 26 weeks, the injured workers' benefits drop to
about $280 a week. If the member for Mitchell is suggesting that the Government should
be looking at those sorts of changes - not on your Nellie; the Government would not have
a bar of that. One can pick the threshold and selectively use that, but one must also
consider the total package. Even the member for Mitchell would agree that when he
considers the amount of time that injured workers can be on benefits in the other States,
Western Australia is far more generous than those States. 1 understand that Victoria's
benefit drops down dramatically after 26 weeks, and the benefits in Queensland and
South Australia also decline. The Western Australian scheme is far more generous than
the other Stares in the amount of weekly benefits that are paid to injured workers. That is
also why the Government had to consider the 30 per cent threshold.
In short, the Government looked at alternative threshold levels. As the member for
T1homnlie would know, the Government considered the 15, 25 and 35 per cent levels. In
the end we settled for 30 because we needed the savings in order to pmovide the other
increases in benefits. It is simply a matter of putting forward a threshold, making certain
savings and returning those savings to the various areas that the Government has
allocated. No doubt exists that the 30 per cent level is required. Were the Government to
accept the $ 10 000 limit, many of the other additional benefits it has handed back would
have to be provided in some other way, or deleted altogether. I am sure that not even the
member for Mitchell would suggest that.
Mrs HENDERSON: I cannot let pass the comment that the Minister just made that he
had to introduce the 30 per cent threshold to pass on benefits to injured workers. Let us
look at the Minister's own figures. Introducing the 30 per cent threshold according to
this table will save insurers and employers $54m. to $59m. Introducing increases in the
schedule for backs will return to injured workers between $Jm and $9m. Increasing the
prescribed amount from 1987-88 to $ 100 000 will give back to injured workers between
$lm and $2ni. How can the Minister stand in this Chamber and try to pretend that -
Mr Kierath: Read out al the rest.
Mrs HENDERSON: I did earlier. Was the Minister not listening?
Mr Kierath: The total is about $46m.
Mrs HENDERSON: We are not onto the section dealing with journey claims yet. The
difference is $7m to $9m between the two lots according to the Minister's chart. He
should not say that by puffing in a 30 per cent threshold he will give back all the benefits
to the workers. He certainly will not. He expects savings of $54m to $59m and is giving
some back by increases in weekly payments - between $13m and Sl7m. I am not sure
whether it is based on four weeks or 26 weeks; it is probably four. He is giving some
back in increases in medical payments - $rm to $5m; some increases in the second
schedule for backs - $6m to $7m; and a couple of other little bits and pieces such as
increasing the maximum payable for fatalities somewhere between zero and $l m - the
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current provision has never been used - and increasing the maximum prescribed threshold
amount of $100 000 to give back between $lmn and $2m. The single biggest figure in the
ohmr is what the Minister takes away fromn injured people by putting in the 30 per cent
threshold, that is. between $54m and $59m.
Mr D.L. SMITH: The Minister has not told us if we go back to a 25 Per cent disability
level exactly what, in dollar terms, will be the actual savings. As the member for
Thomlie has already pointed out, we know the reduction in common law payments will
be in the order of $54m to $59m. The Minister has told us the adjustment for the
$100 000 threshold will produce an extra cost of only $lm; so the savings will still be
around $53m to $58m. Based on all the Minister's estimates - we do not necessarily
accept them - the result for the workers still at the bottom of the sheet that I am looking at
showd a loss of $13m to $18m. I do not know why the Minister is repeating his rhetoric
in this Chamber when there is no media present or no-one in the Public Gallery. Who is
he kidding? He knows it is untrue - he is not passing back all the savings to the workers;
he is robbing the workers of $13m to $1ISm calculated on his own figures.
Mr Kierath: The total saving under the current system is $54m to $59m. That includes
the amount that goes to the worker as well as the legal fees. I have been advised that out
of that the worker has only $36m to $38m of it because $18Sm to $19m goes in legal fees.
Under the current system the injured worker has $36m to $38m. Under our proposals.
$46m will go back to injured workers. Injured workers will have $8m to $10m more than
previously, although I accept that the member might argue that the area given back is
inappropriate.
Mr D.L. SMITH: I do not think the Minister believes what he is saying. The fact is.
irrespective of how it is composed, whether cost, medical payments, damages to workers,
legal costs or otherwise, after allowing for $Sim for the $ 100 000 threshold, the initial
amount is $53m to $58m. It is no good saying so much of that might have been cost or
payments which did not go to the workers. The fact is $53m to $58m is currently part of
the pool which is no longer required as a result of this change. After examining the
additions to the workers' entitlements there is still $13m to $18m left in the pool of
savings.
If the Minister is to persist with this dramatic change to workers' rights, he should at least
do it so that the system finishes up square. Hie should use that $13m to $18m to allow a
different threshold percentage. Obviously he cannot use the whole of that saving to
allow a different percentage because some of the saving will disappear. He must have
the figures. If. for instance, the 25 per cent actuaria calculation shows savings of, say,
$40m he could afford to have that threshold, still have the increased benefits and not have
such a draconian level that would exclude 90 per cent of ail common law claims.
Alternatively, he could use that $13m to $18m to go through the current schedule in
workers' compensation and try to add some additional ones over and above the back,
until that amount is exhausted. At least we could then say that there was a redistribution
of money whereby at least $13m to $18m at least - I suspect it is much higher - which are
the savings to the pool, whether called cost savings or otherwise, goes to the workers.
Rather than all that going to the insurers and the employers, it should be used and at least
an equal amount should be given back to the workers. The Opposition is not in a
bargaining position; it has no power in either this Chamber or the other place. However,
the Minister's own conscience should persuade him that he has the capacity to
redistribute at least a further $17m to $1l8m back to the workers. If he does not want to
shift on the 30 per cent threshold or use some other threshold like the $ 10 000 award, he
should try to use that money to advantage the workers in some other way. Then perhaps
he can make those rhetorical speeches that this legislation is all about improvements to
workers' conditions. But it is not.
His table clearly shows that this legislation is about redistributing $13m to $18m from the
pool back to the insurers and the employers. That is a very large sum of money. I am
sure if he lined up all the legless and grossly disabled people and the people who will
miss out as a result of these changes and then lined up a few insurers and employers
opposite them and asked the public to whom they thought the $13m to $18m should go.
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who would get it- The Christians or the lions? What does the Minister's conscience tell
him he should be doing with it? He should not give it back to the insurers or employers.
but use it to revamp the schedules in the Workers' Compensation Act to increase the
prescribed amount to something like $120 000 or $130 000 or whatever the actuaries tell
him he can do wit?. it. Although the Opposition will still walk away very unhappy that
the traditional rights of our citizens have been removed, at least we can accept it was a
policy decision about trying to effect some needed change rather than a redistribution of
$13m to $l18m every year to employers and insurers in the State.
Mr KIERATH: Again the member for Mitchell has run the line that if we are to be
consistent nationally we should go down the New South Wales path and use a threshold
of 25 per cent rather than 30 per cent. We examined the New South Wales 25 per cent.
Since I last spoke to the member I have obtained a copy of the New South Wales Act; I
find I was rather generous. After 26 weeks the workers' payment shall not exceed
$235.50 a week. If the member suggests I would entertain a provision like that, perhaps I
could consider the 25 per cent. It would be outrageous to suggest that. That is one of the
reasons we dismissed the 25 per cent level, as 1 said before, because our level of weekly
payments is far better than that.
The member also tried to use some selective figuring. Members opposite like to pick out
figures and use them for their own purposes, but they do not like me placing figures on
the record. The total saved will be between $54m and $59m which currently includes the
payments for the injured workers and solicitor client costs. flat is the bit that the
Opposition has missed. When that amount is taken out we are left with only $36m to
$38m that is going into the workers' pockets. Under our proposals, about $46m will go
back to injured workers. Therefore, the total amount available to injured workers is $8m
to Sl0m more under our system then under the system members opposite are trying to
defend. An amount of $I8m to $19m goes in solicitor client costs. I can say
unashamedly that the bottom line in all of this is that we are transferring.- I told this to
the group of lawyers - $8m to $I0m out of the plantiff lawyers' and other lawyers'
pockets and putting it into the pockets of injured workers. I thought members opposite
might disagree on the areas into which we have channelled that money. But no, they are
prepared to oppose the injured workers getting more money.
Mr BROWN: Earlier, the Minister delighted in referring to three cases that someone had
taken many hours to research. Those cases were examples of someone doing better
under the existing workers' compensation legislation rather than going to common law. I
have no doubt that that information is correct. However, three cases does not prove the
norm. If he can find only three cases -

Mr Kierath: No, do you want me to find the rest? I only quoted three.
Mr BROWN: How many does the Minister have?
Mr Kierath: I don't know. I will find out if you like.
Mr BROWN: What sort of effort was made in the research to find these three cases. If
these are the thre best of someone going down the common law route and actually
finishing up with $500 less than they would have got under workers' compensation -

Mr Kierath: There were actually four picked out to show small claims because some
people claimed that those with small claims would not be better off.
Mr BROWN: Has the Minister done the reverse exercise?
Mr Kierath: This exercise was not exhaustive. It was just a few examples.
Mr BROWN: Has the Minister done the reverse exercise? Answer the question.
Mr Kierath: I have said publicly that, overall, people will be better off but there may be
some examples of their being worse off.
Mr BROWN: Has the Minister done the reverse exercise to find out who would be better
off? He has given us examples of people who were silly because they went down the
common law route and finished up with less money. Someone has gone through all of
the cases -
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Mr Kierath: You would know that no-one would go through all of the cases. That is
physically impossible.
Mr BROWN: My question is simple and the Minister does not have to answer it. Has
someone done the reverse exercise?
Mr Kierath: I don't know.
Mr BROWN: Therefore, the exercise that the Minister had caried out was not done to
gain a true perspective of these cases - who are the winners and who are the losers.
Apparently, he told whoever he got to do the research that he did not want to know who
the losers were; he warnted to know only about the winners.
Mr Kierath: The important element was to look for some people who had access to a
higher second schedule benefit now but had been encouraged to go common law.
Mr Taylor: You have not answered the question.
Mr BROWN: He has answered the question. He was not interested in identifying those
cases of people being worse off.
Mr Kierath: I did not say!I was not interested. I did say I did not know. There is a big
difference.
Mr BROWN: No, but the Minister was not interested enough to ask anyone to do any
research to obtain figures for the information of this Chamber. I know he does not have
to do that. However, in the interests of being evenhanded, one would have thought chat
the Minister would have research done which indicated to the Committee the people who
would be better off and the people who would be worse off. However, we have had the
selective quoting of three cases.
I said during the second reading debate, and I said again on at least two other occasions
in this Committee debate, that no-one is saying - I have never said - that everything in the
legal profession is so perfect that no mistakes are made. We know that of three lawyers
in a room, two will be wrong. The reality is that people make judgments and Sometimes
those judgments are wrong as seems to be the case with those cases referred to by the
Minister. Three cases do not indicate a pattern.
Mr Kierath: They were not referred to, to indicate a pattern. They were referred to to
give an illustrated example. Please do not distort the reason I did it.
Mr BROWN: I anm happy to accept that they are a few examples. As I said, if someone
digs deep enough and hard enough he will find any case to support his position.
Mr Kierath: There are a lot worse.
Mr BROWN: And there are a lot better, but the Minister was not interested in those.
That was nor pant of the brief for the person who carried out the research. This research
would have far more credibility if it were done on 100 cases or 50 cases and both winners
and losers were picked out.
Mr Kierath: Look at the information you brought into the Chamber.
Mr BROWN: That information was given to mue by the Law Society and quoted by me
in good faith. it was provided prior to the Minister's second statement on this matter
when he introduced the $100 000 cap. I am happy to admit that that information should
have been revised before I quoted it. It was a mistake. However, unlike the Minister I
have no problem with admitting that I make mistakes because I believe people are human
and they make mistakes. However, they should have the courage, fortitude and
comnmonsense, particularly in this case, to look people in the eye as I am looking the
Minister in the eye, and say that is what they did. I do not have a problem with that
because they are the signs of a good, honest politician. It might be hard to find these
wraits in a politician, but people would like to. I said yesterday when I quoted from the
QBE Insurance Limited's letter that if I made a mistake in mny second reading speech I
would withdraw those remarks unreservedly. I do not have any problems with that. If
the Minister adopted the principles I outlined he and I would have the same principles
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and I would be more than happy to debate with him who will be the winners and losers
under this legislation.
Mr D.L. SMITH: Members on this side of the Chamber do not differ from members
opposite in their view of cuffing out the small claims. That view is inherent in the
Opposition's amendment because it has set a $10 000 limiC and most of the cases which
the Minister referred to were in that order.
In fairness to the lawyers it should be pointed out that, under the existing legislation,
when a person seeks the services of a lawyer the lawyer is honour bound to do the best by
his client. When a lawyer first sees a client he does not know whether he can prove
negligence and he does not know the extent of his client's disability.
Mr Kierath: You can have a second schedule benefit.
Mr D.L. SMITH: That is right, but a lawyer cannot advise his client to take that action
until he can look his client in the eye and wisely say, " I have researched the case and you
would be better off taking the scheduled payment than going at common law." Once a
lawyer goes down the path of investigating the facts to try to establish whether he can
prove negligence to determine whether his client would be better off at common law or
going for a scheduled payment a bill is run up.
Mr Kierath: It sounds like a justification for imposing a threshold.
Mr D.L. SMITH: It is and that is why the Opposition would have been happy with a
$10 000 threshold. It would have removed a lot of the uncertain cases. Because of the
very closeness of the schedule to the actual award that people might get they are better
off not engaging lawyers at all and running with the scheduled payment. However, in
practice most people feel the need to see a lawyer or their union adviser to obtain
practical advice on whether they are better off' at common law or pursuing a scheduled
payment.
The problem with seeking the services of a lawyer is that the moment a client walks
through the door he starts running up a bill. At that stage the lawyer does not know
whether his case will involve a common law or workers' compensation claim. On the
one hand a lawyer is in a position to say that if his client went for a scheduled payment
he would receive $7 000 plus costs according to the workers' compensation scale, to the
extent that they are available. On the other hand he is in a position to say that at common
law his client would receive, say, $6 000 plus costs according to the District Court scale.
After the lawyer has worked out what he will charge his client he will determnine that it is
often better for his client to take the common law aspect because he will get the costs on
the District Court scale instead of the workers' compensation scale. Those cases are a
nuisance and in many cases the worker would be better off receiving a simple scheduled
payment. The Opposition is not arguing about the need for that.
Thte Opposition's primary argument is about the level of disability the Minister has
chosen. It does not eliminate only the small claims in which the problems with the
current system and the few entrepreneurial lawyers can be demonstrated. Not only are
the minor claims excluded, but 90 per cent of all claims are excluded. In spite of what
the Minister repeatedly says, by doing that the net saving is of the order of $13m to
$18m. T'he only reason the Minister is not prepared to acknowledge that is that part of
that saving comprises legal costs which did not formally go to the workers, but to the
lawyers. The Opposition's argument is that it is fair enough to take it from the lawyers
and give it to the workers. The Minister is taking $13m to $18m from the lawyers and
the workers and giving it to the employers.
I urge the Minister to have another look at the best way to spend the $13m to $18m. I do
not accept the Minister's figures because the actual amount is substantially more than
that. If the Minister will provide the Opposition with the actuarial reports it can obtain
professional advice on them and then it may be in a position to accept the figures. If we
accept the Minister's figures, he should use the $13m to $S1 m to reduce the 30 per cent
to a lesser percentage so that more people are able to access the common law claims and
abolish the ceiling on non-pecuniary loss and use the remainder of the savings to consider
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whether the range of disabilities that provide for a scheduled payment under the
Workers' Compensation Act can be increased and whether the prescribed amount can be
increased by an amount greater than $100 000. If the Minister did that he could say that
these amendments were about trying to redirect money from the insurance pool that
currently goes to the lawyers and deliver it to the workers. On the Minister's figures it is
all about redistributing the $l3mi to $18m to die insurers and the employers. If we lined
up the injured people on the one side and the few insurers and employers on the other
side and asked everyone in the community to decide where to put that money. 99.9 per
cent of thenm would say give it to the workers. Those workers have lost their only
saleable asset - their labour. In many cases as a result of injuries very often caused
through the negligence of the employer the workers have lost their only saleable asset -
their labour - not only for this year but forever. The Minister should use the money to
ensure at least that if he is a pasty to taking away a right which citizens of dhe community
currently have he is doing it on the basis that he felt it squared the ledger, that is, giving
the money back to the workers even if they are not the same workers or the same gains
that were obtained from the changes he made.

Division
Amendment put and a division taken with the following result -

Ayes (19)
Mrflridge MrGrill Mr D.L. Smith
Mr Brown Mrs Hailahan Mr Taylor
Mr Catania Mrs Henderson Mr Thomas
Mr Cunningham Mr Kobelke Dr Watson
Dr Edwards Dr Lawrence Mr Leahy (Teller)
Dr Gallop Mr Mc~inty
Mr Graham Mr Riebeling

Noes (23)
Mr C.J. Barnett Dr flames Mr Strickland
Mr Blaikie Mr Johnson Mr Trencrden
Mr Board Mr Kierath Mr Tubby
Mr Bradshaw Mr Lewis Dr Turnbull
Mr Court Mr Nicholls Mrs van de Klashorst
Mr Cowan Mr Ginodel Mr Wiese
Mr Day Mr Pendall Mr Bloffwitch (Teller)
Mrs Edwanies Mr W. Smith

Pairs
Mr M. Barnett Mr Osborne
Ms Warnock Mr House
My Hill Mr McNee
Mr Marlborough Mr Minson
Mr Ripper Mr Marshiall

Amendment thus negatived.
Mrs HENDERSON: I move -

Page 8. line 8 - To delete "equal to the prescribed amount" and substitute the
following -

equal to the equivalent of the normal income received by the worker for
two years prior to the date of the accident

The Opposition has said on a number of occasions that it is unhappy about the hurdles
this legislation puts in the path of people in their claims for damages. The threshold is
particularly discriminatory against low paid workers, because the number of years of
income they must demonstrate has been lost to reach the $ 100 000 threshold is much
greater than for a person on a high income. That has been stated on a number of
occasions in this Chamber, and this amendment is one way of making that system fairer.
1238413
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We want it on the record that the Opposition opposes the notion that a person must have
some prescribed economic loss before going before the court. People should have the
right to their day in court regardless. We thought it would not be responsible on our part
to say we totally opposed the whole section. Therefore, we seek to make amendments
which would make the section more fair and just. One of the ways it disadvantages
people is that it requires them to mount the $100 000 hurdle. The Minister, as a person
with considerable experience in the cleaning industry. will know that the average income
of people employed as cleaners is in the vicinity of $11 000 a year. and perhaps less.
Those working part time would earn around $5 000 a year. Those people would need to
show a loss of earnings for a considerably longer period than people who were earning
$50 000 a year.
The amendment proposes that rather than measure it in terms of $100 000 - the
prescribed amount - it should be measured in relation to the income of the person making
the claim. That is fair and reasonable. There is no reason why the amount of economic
loss should be related to the prescribed amount. Theme is no logical connection. It was a
handy figure the Minister chose to use and call the prescribed amount. This amount is
indexed in the Bill and it was not necessary to prescribe separately for it. Anyone can see
that it is discriminatory. It is grossly unfair to people on low incomes and those who
work part time; of course, the vast majority of part time, low income workers are women.
All the statistics demonstrate that very clearly. The people most likely to be unable to
show future pecuniary loss amounting to $100 000 arm female blue collar workers, and
male blue collar workers aged 45 years and above because their future working life will
be far less certain than that of a 20 year old.
The Minister has stated that he seeks only to establish some kind of entry to cut out
claims he believes should not be mounted, and that has been the thrust of his argument to
date. Sometimes he calls them nuisance claims and at other times says they are
manufactured by lawyers to line their own pockets. The Minister constantly says that he
is not trying to cut out the genuine claims. Putting aside my earlier argument that this
should apply not only to future pecuniary loss, to which the Minister did not respond.
nevertheless an amount of $100 000 is excessive. It will prevent a number of people with
genuine cases from making claims. The Minister must be familiar with the back injuries
that can occur with cleaners constantly using heavy polishers. I am advised that most
people with back injuries would be lucky to be assessed as having 25 per cent disability.
The Minister has provided for back injuries in the schedule and people who suffer a total
loss of function of the back would be included. However, people who suffer injury
which means that they can no longer work as a cleaner will fall below the 30 per cent
threshold and will be required to demonstrate future pecuniary loss of $100 000 in order
to have their injury classified as serious. I challenge the Minister to show me how such a
person will achieve that. When people go to court and argue for future loss of income,
the court is entitled to take account of a whole range of factors, such as how many more
years that person would have continued to work. The court takes into consideration
whether it is likely for some other reason that the person would not have worked for more
than 10 or 15 years because of the so-called vicissitudes of life. The court assesses the
damages it awards on the basis of what it considers to be other factors that may or may
not affect the earning capacity of that person.
In this case, a person will have to show a pecuniary loss of $100 000. Will that $100 000
be a gross figure before we take into account all of the discounting processes in which the
court normally engages, or will it be net? Will it be $100 000 gross income or net
income? How will a person work out that $100 000? Will he just do a calculation on the
back of a bus ticket or will he have to mount a case somewhere and make a claim? What
if a person gets it wrong? What if a person thinks it will be $100 000 and it turns out to
be $80 000?
Our amendment is a much fairer approach. That approach is different from the blunt
instrument approach that regardless of a person's circumstances, how much he earns, and
whether he could have worked for five, 10 or 15 years, he must meet the $ 100 000
threshold. That is very harsh and rigid. Workers' compensation is supposed to be about
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compensating individuals who have suffered injury. It is supposed to take account of the
differences between individuals in regard to both their injuries and the effect that will
have on their lives.
Mr Kierath: Much of this argument you have used previously.
Mrs HENDERSON: It does not seem to have had much impact on the Minister. The
Minister has not responded to any of these points. The Minister has not responded to the
point that $ 100 000 is more difficult to achieve for a person on a low income than it is for
a person on a high income. The Minister has not said, "This is why we are doing it, even
though it is so unfair." Perhaps I do not expect the Minister to say "even though it is so
unfair" because he may not agree with me that itris unfair. All the Minister has said each
time I have raised this issue is that the $100 000 will be die obstacle, the gate, and that is
it. The Minister has not explained why it is necessary for the gate to be a lump sum
linked to the prescribed amount and why it should not be an amount of money linked to a
person's income. If die Minister is prepared to say that, I promise that I will sit down and
not say it again.
Mr D.L. SMITH: We have moved this amendment in the simple belief that by setting a
limit based on a pecuniary loss of $100 000, the Government is favouring those who have
high incomes and high future earning expectations. That is discriminatory. The
Government should develop a system which does not have that inequity.
Mr Kierath: You are said it before and your colleagues have said it. It is tedious
repetition.
Mr D.L. SMJTH: This is the firt time that we have had the opportunity to discuss this
amendment.
Mr Kierath: You have raised the issue over and over again.
Mr D.L. SMITH: We talked previously about how it would be generally unfair. We are
saying now that this amendment is a means by which that unfairness can be overcome.
Rather than have a static amount of $100000 that is common to a person who earns
$600 000 a year and a person who earns $6 000 a year, we should look at a person's
earnings for the past two years and use that as a basis for whether that person can sue at
common law. It is true that a person who earns $600 000 a year will be hard pressed to
prove an entitlement under our proposal, but it will enable all workers on low incomes to
prove an entitlement pursuant to common law.
The hollowness of the Government's provision is demonstrated by die fact that the
estimated cost of the second gateway is $lm, and if a person needs to prove future
economic loss of $100 000 before he can even get to court, that will allow only 10 claims
a year before we get to that $lm. Out of the thousands of workers who are injured in
Western Australia each year, the gateway of $100 000 will allow only 10 workers
through. I do not know whether the $Ilm figure is correct. It sounds to me to be low.
That is a firm indication that the figure of $100 000 for future economic loss is far too
high. We have presented a simple alternative of taking into account the past two years'
earnings. If the Minister thinks that two years is not far enough back and if he wants to
use average weekly earnings over the past four years, then use that as the base, but at
least that approach will have some sense of fairness about it. It may not allow
substantially more claims, but we should not look for perfect solutions now. We should
test the water and feel the impact of these changes and then we can fine tune it at some
stage in the future. The Minister does not have to make all of his gains in one piece of
legislation.
Mr BROWN: Earlier I referred to the changes raking place in the labour market. The
incidence of accidents in the workplace indicates that there air. both high and low risk
industries, and high and low risk occupations. Statistics show a predominance of full
time employees in some high risk occupations, and a predominance of part rime
employees in other high risk occupations. My concern is that it seems the threshold has
been placed in the Bill for economic reasons only and that no consideration has been
given to the factual position in industry which has a history of injuries that may give rise
to common law claims.
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My concern also is the growing trend in pant time employment, and that the level of
growth in pan time employment is exceeding the level of growth in full time
employment. Taking those factors into account I do not know how we have arrived at a
threshold of die prescribed amount because in many circumstances for people in part
time employment a threshold of $100 000 is eight, nine or 10 years' wages. That is an
extraordinary amount. It is a huge barrier for people to overcome in order to be entitled
to make a common law claim and to pass through the gateway. That is grotesque when it
will apply also to other people in safer employment, on high salaries, who can easily pass
through the gateway if they have a common law claim. It is highly inequitable
particularly when we consider the way employment is growing and the nature of it in
high risk industries. The information is fairly basic and can be readily obtained from the
premium rates committee, because premiums are set according to the risk and die injury
rate in various industries. It is not a difficult task to obtain, but one must go further and
look at the employment patterns.
We believe there should be no barrier, but if there is to be a barrier or a threshold, at least
that threshold should be one which is equitable to all. Whether one is a cleaner, a car
park attendant, a middle manager or a general manager it should be an equitable
threshold for everyone. It should not unduly and unfairly be imposed on lower income
people, or on pant time and casual workers who are taking up more and more
employment positions in the work force. The Bill will have the effect of squeezing out
those people and allowing through the high income earners, if injured in the same
circumstances.
I urge the Minister to accept our proposition because it means that in some circumstances
it would increase the threshold proposed by the Minister. That is, if a person earned
$80 000 for two years prior to an accident the threshold would be $160 000. But we also
say that for people who might have earned $10 000 in each year for two years prior to the
date of an accident, the threshold would be $20 000. That seems to be entirely consistent
and earnings-based, and when the court is considering future loss of earnings - and that is
the way the court tends to be restricted under this Bill - it will nreat everyone on the same
basis. The court will not be restrained from dealing with these sorts of claims simply
because an injured worker happens to be either part time or a low income worker.
Mr KIERATH: The member for Thornilie stated that most of the people affected will be
part time female employees - for example, blue collar workers. In occupational health
terms the largest number of injuries are in the area of manual handling. That was one of
the reasons we put in the new second schedule benefits; instead of having to go to
common law people could access statutory benefits. I accept that one may argue whether
that level is enough, but that is the prime reason for the pmovision.
Mrs Henderson: I congratulate the Minister for that, but does that mean they should be
barred from common law when higher income people are not?
Mr KIERATH: I will come to that. The people most at risk are part time and female
workers and the biggest injury area is manual handling. That is the reason for the
inclusion of the second schedule benefit. To answer some of the member's questions:
The $100 000 is after discount. It is a gross entitlement. It is the same economic loss
that is currently determined -
Mrs Henderson: The Minister said it was a net figure. Is he saying that people must
show damage of more than $100 000 - so when it is discounted it comes to $100 000 to
break the threshold?
Mr KIERATH: If the member is talking about future earnings it is after discount, but if
she is talking about the earnings. they are gross earnings, not net. There is a difference.
It is future earnings discounted to the net present value. My point is, it is what happens
now; it is not something we have invented.
Mrs Henderson: There is no threshold.
Mr KIJERATH: Apart from the threshold, it is determined by existing procedures used in
the court to determine the economic loss. That has not changed. We have only put in the
threshold, so all that applies now will continue to apply.
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Mrs Henderson: Dloes the $100 000 apply before the court does its discounting or after?
From what the Minister has said, it is after. in other words, the total amount a person
must show before the discount is more than $ 100 000 to get over the threshold.
Mr KIERATH: If it is an order of $100 000 in a court it is exactly the same $100 000.
Mrs Henderson: This is not an award; this is a threshold they must show to get in to
court.
Mr KIERATH: The member wants me to allow her to interject when I attempt to supply
the answers. She should at least accept the answers. It is exactly the same situation that
occurs now for any claim.
Mrs Henderson: It is not the same as now; there is no threshold.
Mr KIERATH: The value of the judgment, whatever it may be, will be exactly the same;
we have not changed that. We had said that that judgment must be more than $100 000.
Mrs Henderson: It is not a judgment.
Mr KIERATH: It is necessary to obtain a preliminary assessment using the calculating
procedure currently used. Most people practising in this area have a good idea of how it
operates.
I accept that it was not necessary to use the $ 100 000, but it was chosen deliberately as
the level of the prescribed amount. It was chosen on the basis that it was neat and
convenient to be the prescribed amount. It might be said that $100 000. by using that
method, discriminates against certain people. However, if the member were honest he
would agree that the $100 000 in the prescribed amount discriminates in reverse in
workers' compensation. Someone on a lower income may have a longer access to the
$100 000. Someone on a higher income will be limited by the $100 000 as the prescribed
amount and will be disadvantaged. Some complementary aspects are involved in setting
it at a set amount. If sonic other method than using the $100 000 were looked at, we
would need a different level for arriving at the gate. Maybe this could involve a flat
figure of $100 000.
I admit that we did not revisit how the prescribed amount was arrived at. We looked at
the historical value and arrived at a figure that was fully indexed; it was only partially
indexed in the past. Some aspects of this are not as good as I would like them to be.
However, it is a total package and must be viewed in that context. This part may not be
as good as the member would like, but this will be compensated by benefits in other
parts.
The member for Mitchell made his point about the $100 000. 1 give an undertaking that I
will re-examine the matter later on - we will be back next year lookcing at risk sensitive
premiums - and I will look at the $100 000 in that light to see whether it can be improved
in some way. As the member will be aware, the threshold in New South Wales was
33 per cent and this was reduced to 25 per cent. Without giving guarantees, it may well
be possible to look at altering that $100 000 figure in the future. However, I can give no
more than an undertaking to look at it. Also, I have answered the point raised by the
member about part time employees.
Mr D.L. SMITHl: I am pleased that the Minister will reconsider those aspects at some
time in the future. Provisions stipulate that pasties will be able to agree that the worker's
disability will be assessed at 30 per cent; however, it appears that no opportunity will be
available for the parties to agree on future economic loss of $100 000. The opportunity
for agreement will be available in one case, but not the other.
Mr Kierath: It must be determined by the court. When one accepts the court process, it
is the court's determination.
Mr D.L. SMIH: The court must determine the 30 per cent disability also, and the
Minister allowed parties to agree on that aspect. This case is no different. It seems to
exclude one step in the hearing process.
Mr Kierath: In the disability area the medical panel determines the dispute, and that is
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binding. There is a difference between the disability and economic loss aspect; they do
not equate.
Mr D.L. SMITH: Admittedly, the disability involves dhe panel, which is another step in
the process - even though I disagree with it. Substantial hearings will be necessary to
determine whether future economic loss will be $100 000. as people will be examined
and cross-examined. That process may be completely unnecessary as the parties look at
the nature of the injuries and agree on future economic loss.
Mr Kierath: It will only be that way if it is close to the $100 000 level, If it is well above
or below that figure. no dispute will arise. My advice from the legal fraternity is that it is
relatively easy to determine that. People who practice in the area of law get a feel for
what is likely to occur.
Mr D.L. SMITH: The worker and the employer should be able to agree as they will have
a very good feel in their area. Why not allow thenm to agree rather than have the court
determine the matter? As it stands now it is not a matter of the parties consenting, as the
court must determine whether the $100 000 has been exceeded. If it was said they could
agree, the documentation could be filed to say that the parties agree that the $ 100 000 has
been exceeded in this case, and that the common law claims can be pursued. This is not a
substantial issue, but the Minister may consider it further between the Bill's passage from
here to another place.
Mrs HENDERSON: I clarify a point the Minister made in responding to my question. I
asked how the $100000 was to be calculated, and the Minister said that it would be
calculated in the same way as was normally done in awards for damages. The problem is
that awards are at the end of the process, and this is a threshold at the beginning of the
process to get in the door. My understanding is that the Minister said the person must
have an expectation of future loss of earnings of greater than $100 000, and that it is
necessary to perform calculations and use the discount to bring the figure down to
$100 000. Is that what the Minister was saying?
Mr Kierath: Basically, yes. It is the same formula as is used now for awards of
$ 100 000. We used the existing procedure on the advice of the legal profession as it was
said it would be best to use a method with which people were familiar.
Mrs HENDERSON: A formula is not necessary at all. It is a matter of putting forward
an amount of money to get through the door. The money is received in the award after
the parties have argued the case.
Mr Kierath: You must have a definition for the $100 000 and it is best to use the current
definition.
Mrs HENDERSON: It is unnecessary for it to be discounted. It is not the amount the
person will receive in his packet, it is simply a ticket in the door.
Mr Kierath: I have answered that point.
Mrs HENDERSON: My understanding is that it is not just a matter of the person's
expectation of a $100 000 loss in future earnings. The person must work out what the
future earnings loss expectation will be, get hold of the chart and table, and do the
discounting exercise to see whether it comes to the $ 100 000. If that is the case, the
Minister's press releases have been dishonest. The Minister has given people the
impression that as long as the expected pecuniary loss is $ 100 000 or more, they will get
through the door of the District Court to argue their case.
Mr Kierath: It is the same term that is used in the definition in the court. If you ask the
member for Morley he will give you a copy of the document which uses exactly the same
terms. It is not as though we art manufacturing something. They are the same words we
have used all the way through.
Mrs HENDERSON: I am not saying the Minister has manufactured anything. However,
can he not see the difference between the amount of money to get in the process and the
amount of money awarded at the end of the process? In this case it is necessary to show
that one is certain of a prescribed amount of lost future income to get through the door.
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Alternatively, a person can go to the court and argue, "1 think I should be entitled to
$200 000." The court will take into account the loss of wages and the fact that that
person will not work for 20 years. It will multiply 20 by the salary and that will come to
too much because rather than have the money over the next 20 years the person will have
die money in a lump sum. Because of the interest rate that can be obtained by investing
the lump sum, the amount will be discounted by six per cent every year, sometimes by
way of a sliding scale. The amount is then discounted for a few other things which the
Chairman would know more about than I. The court then comes up with an amount
which is awarded.
In this exercise we are talking about an amount that people must show before they are
allowed into the door to argue their case; we are not talking about an amount that people
get at die end of a process to put in their pockets or in their bank accounts. Where is the
fairness in saying that that amount must be discounted before people get through the
door? If that is the case, the Minister's press releases should have said that people will
have to have a future pecuniary loss of at least $100 000. and usually much more. The
discounting is quite substantial. It comes to 20 per cent or 30 per cent. The Chairman is
nodding in agreement. It is a pity that some of the Government backbenchers cannot
contribute to the debate; it might be very helpful.
Mr Kierath: The words "future pecuniary loss" or "future economic loss" are the words
in the judgment. The judgment says $100 000. Stop trying to manufacture another level.
Mrs HENDERSON: I am not doing that. The Minister does not seem to understand the
difference between an amount awarded at the end of a court process and an arbitrary
figure that has been set before a person can get into the courtroom.
I think - I do not really know - the discounting adds up to somewhere in the vicinity of
30 per cent. If that is the case, a person will need $130 000 future economic loss to get
through die door. That is a lot more, If we were unhappy with a limit of $100 000,
members can imagine that we would be even more unhappy with a figure of $130 000.
The Minister should be more honest, more up-front about this instead of hiding behind
the statement that it is the existing rule. They are two different processes: One is a
turnstile to get through the door; the other is an amount of damages at the end of the
hearing. The fact that the person gets through the door does not guarantee that that
person will get any damages at the end of the day. Hopefully an award would be made
because that person has been able to get through the door.
Mr Kierath: If they could get $100 000 damages, they would go through the gate.
Mrs HENDERSON: How do people know that until they have had the hearing?
Mr Krierath: Most people who operate in the area are fairly good at calculating,
Mrs HENDERSON: That is why the Minister should have said in all of his press
releases -

Mr Kierath: I did; I used the same terms.
Mrs HENDERSON: The Minister did not; he merely said there would be a threshold of
either 30 per cent or $100 000 economic loss.
Mr Kierath: No; I said future economic loss.
Mrs HENDERSON: It makes no difference.
Mr Kierath: It does. That is how the court arrives at the amount. It is an amount that is
brought back to today's values.
Mrs HENDERSON: It is more than bringing that amount back to today's values because
that does not give a 30 per cent discounting effect. The court also discounts for the fact
that a person might fall over and break a neck; he might fall under a passing bus and die;
he might not work for another 20 years; he might die of cancer. All those circumstances
are allowed for by the court and ame all used to discount the loss back to the amount that
the person finally gets. The Minister is saying that all of these things must be taken into
account before a person gets through the door. That is absolutely extraordinary! When I
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saw this figure it never crossed my mind that all these things were included. That is even
harsher than what is in the legislation. It is absolutely incredibie! I wonder whether the
Minister told that to his backbenchers in the party room.

Division

Amendment put and a division taken with the following result -

Ayes (19)
Mr Bridge Mr Grill Mr D.L. Smith
Mr Brown Mrs Hallahan Mr Taylor
Mr Catania Mrs Henderson Mr Thomas
Mr Cunningham Mr Kobetke Dr Watson
Dr Edwards Mr Marlborough Mr Leahy (Teller)
Dr Gallop Mr McGinty
Mr Graham Mr Ricbcling

Noes (23)
Mr CJ. Barnett Dr Hames Mr W. Smith
Mr Blakie Mr Johnson Mr Trenorden
Mr Board Mr Kiemt~h Mr Tubby
Mr Bradshaw Mr Lewis Dr Turnbull
Mr Court Mr Nicholls Mrs van de Kiashorst
MrCowan Mr Omodei Mr Wiese
Mr Day Mr Pendal Mr Bloafwitch (Teller)
Mrs Edwardes Mr Prince

Pairs

Mr M. Barnett Mr Minson
Mr Hill Mr House
Ms Warnock Mr Osborne
Mr Rippe Mr McNeo
Dr Lawrence Mr Marshall

Amendment thus negatived.
Mrs HENDERSON: I move -

Page 8, lines 9 to 26 - To delete the lines.
This section of the Bill is obnoxious to us.
Mr Kierath:- We have already fixed that up.
Mrs HENDERSON: Where was it fixed up?
Mr Kierath: In the AMA amendment; we did it last night.
Mrs HENDERSON: Part (b) now changes because it refers to using the AMA guide.
Mr Kicrath: We changed the definition to the Australian Medical Association guide
instead of the American Medical Association which was previously referred to.
Mrs HENDERSON: I understand all that. Only paragraph (b) of the clause in the Bill
refers to the AMA guide. Paragraph (a) refers to the schedule and paragraph (c) refers to
the third part in the regulations. It is a three part test. I appreciate that paragraph (b)
does not now need to be amended because, by chance, the initials for the American
Medical Association axe the same as those for the Australian Medical Association. The
clause now provides that disabilities will be assessed by these three methods. We object
to that method of assessment.
Proposed section 93D(3) sets out how the 30 per cent threshold will be calculated. The
Minister said the second schedule was originally developed and adapted from the
American schedule. The Minister knows, as other people in this Chamber know fronm
having looked at the American schedule, that the percentage for various kinds of
disabilities or impairments is radically different in the second schedule. In most cases it
is two or three times greater in percentage terms.
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Mr Kierath: They are greater.
Mrs HENDERSON: So an enormous change has been made.
Mr Kierath: There is an added component.
Mrs HENDERSON: If we took two or three injuries out of the second schedule and
compared them with the American schedule, we would find that the percentages had
changed beyond recognition.
Mr Kierath: The American schedule is about movement and impairment. The schedule
has an added component for disability, suffering and things of that nature. We start off
with that base and add the components.
Mrs HENDERSON: That is good and is the kind of method we expect our courts to use;
that is, we are not awarding damages based on the level of impairment but on the
disability and the effect it will have on their life. I support that system.
Paragraphs (b) and (c) concern me. If the second schedule is based on the American
schedule, it has been adapted almost beyond recognition because the American schedule
does not contain the disability factor. What kind of guidelines have been set for the local
AMA schedule which is being developed? Will that be closer to the impairment model
of the American schedule or the disability model of the second schedule? What kind of
injuries are we talking about in the regulations, who will set them, how will they be
drawn up and on whose advice are those percentages for the disabilities and the
regulations to be determined?
Mr Kierath: In negotiations, the Australian Medical Association agreed to cover all the
other specialist areas and to come up with a similar document to schedule 2.
Mrs HENDERSON: Has it given the Minister an undertaking that it will do it based on
the disability method?
Mr Kierath: I have a confirmation in writing. It states that the association confirms
support for the general thrust of the Bill. The association also confirms the assessment in
relation to the disability guide to be published by the AMA.
Mrs HENDERSON: That is good. I am pleased it will be based on disability rather than
impairment.
Mr Kierath: In relation to regulations, if anything else crops up the AMA can look at it
and it can be added by regulation.
Mrs HENDERSON: The key is how to get those leftovers and who does the assessing.
The Minister just said the assessing will be done by the AMA. I want to be sure that the
regulations will not have the leftovers taken out of the American schedule. Could the
Minister place on record that that will not happen? The regulations are a safety net in
case some injury has not been picked up in the second schedule or the local AMA
schedule. When something that is not covered by the other two is put into a regulation,
will the Minister ask the local AMA to do it or in the meantime will he grab something
out of American Medical Association schedule and use that pending the drawing up of
the Australian Medical Association schedule?
Mr Kierath: The only possibility of that occurring could be if the AMA did not play ball
by the proclamation of this Act with its guide for disability. I made that plain. If it could
not do it I said we would have to use the American Medical Association schedule until
such time as the Australian Medical Association schedule was in place. I cannot control
what the AMA does. It has reassured us thui it can meet a I December deadline.
Mrs HENDERSON: How long will the Minister be prepared to wait for the AMA to
finish its schedule before making regulations based on the American schedule?
Mr Kierath: I cannot run the risk of going through to the beginning of next year without
the legislation being proclaimed. If the AMA cannot meet the deadline I could not go
past the end of the year.
Mrs HENDERSON: That is a ridiculous deadline. The beginning of next year is only a
week away from the end of this year.
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Mr Kierath: The AMA said it would be ready in November, but to be on the cautious
side I said the first week in December. The member for Thornlie must bear in mind that
we must have the dispute resolution process in place by 1 January; so there are limits to
how far we can wait.
Mrs HENDERSON: No external force is pressuring the Minister to do that by 1 January.
I hope that if the AMA says to the Minister on 1 December that it will take another five
weeks to get its schedule ready he will wait the five weeks rather than seek to gazette the
American schedule, because that would be disadvantageous for injured people going
through the system at that time.
Mr D.L. SMITH: For the reasons outlined by the member for Morley, I support the
deletion of these provisions. In general terms I do not think there is a great deal wrong
with the way the medical practitioners and the courts have assessed the percentage of
disabilities in the past. They should be able to access whatever sources of information
are available to them in reaching those conclusions. If they make a mistake, that can be
reviewed by the panel which is set up subsequently in the provisions. One of the things
of which I want to make certain in this provision, and in relation to the legislation in
general, is thar when we refer to a disability, arnd the degree of disability that flows from
that disability, we are not talking about a single disability. Members all know that in
general terms some injuries cause multiple disabilities. One may suffer the loss of the
use of a leg or an arm, or the function of the back, I want to be certain that the Minister's
understanding is that when one comes to use subclause (3), all of chose separate injuries
under schedule 2 are used cumulatively to get the degree of disability.
Mr Kierath: Yes, line 25 states that the cumulative sum of the percentages are assessed
in accordance with those paragraphs.
Mr D.L. SMITH: Yes, but it is each of those paragraphs in relation to a degree of
disability. The beginning of subclause (2) refers to "a disability'.
Mr Kierath: When you use the second schedule, they are cumulative as well.
Mr D.L. SMiTH: It would have been better if the Minister had simply said that the
degree of disability from all of the injuries the worker had suffered was to be assessed in
that manner. It would then have been absolutely clear. However, 1 wanted the Minister
to place on record that in the way the clause stands, it has a cumulative effect. Although
I am opposed to this form of assessment, beyond that, if one is using either the Australian
or American impairment assessment as an addition to the schedule and some form of
assessment is provided for in the regulations in addition to those, [ will not complain too
much. However, my preferred approach would be to rely on the traditional method of
assessment that has been used by insurers and lawyers for a long time.
The CHAIRMAN: Before I put the amendment, I will treat this as a test vote because
there are amendments which follow which, of course, would be precluded if we put the
amendment as it is stated; this is a standard procedure of the Committee. The question is
to delete the lines from line 9 to line 17, up to and including the word "apply".
Amnendmenrt put and negatived.
Mr KIERATH: I move -

Page 8, line 17 - To insert before "the degree" the word "as".
Page 8, lines 21 and 22 - To delete "the degree of disability assessed".
Page 8, line 25 - To insert before "the cumulative" the word "as".

These amendments are simply to tidy up the wording of the clause. They may even go
part way to alleviating the concerns of the member for Mitchell.
Amnendmnts put and passed.
Mrs HENDERSON: I move -

Page 8. lines 27 to 29 - To delete the lines.
This is a strange provision and one on which I would be keen to hear the Minister's
comments. Throughout this Bill die Minister has put hurdles and obstacles in the path of
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those who seek common law damages. He has sought to justify that by saying, "Let us
get rid of the nuisance and minor claims." The Minister read out a series of cases in
which he claimed the people had been misled and wrongly advised to take common law
action when they could have received more money by going down the statutory route. At
least there was some relationship between the obstacles and the benefit, amount or
percentage disability in those examples.
Subclause (4) provides that proceedings in which damages are sought are not to be
commenced without the leave of the District Court. The Minister has put a number of
obstacles before people can get to the door of the District Court; one is the 30 per cent
threshold and the other is the $100 000 future pecuniary loss. The Minister is now saying
that even if people mount those two hurdles, they must seek the leave of the court before
they can go to the court. That is extraordinary. Normally people do not have to seek the
leave of the court unless what they want to do is very serious; for example, lodge an
appeal. They more or less must go to the court and mount a good argument about why
they should be given leave to take their appeal to a higher court, and not waste the time
of the court. This is an extraordinary provision because all it does is require the person
having to mount those two obstacles to seek leave to get into the court. As I understand
it, seeking leave in this case will be a formality, but it will take time. People will fill out
a form and formally apply. I am not sure what will happen then, but presumably
someone will stamp and approve it, and the applicant will be allowed in the door.
Perhaps it would not matter too much if we legislated to make it more difficult for people
to get to the court to obtain their damages. They will already have had to mount two
hurdles, and many of them will be knocked out along the way. It will be like those
hurdle races: If they get over the first hurdle there is an even higher hurdle for them to
jump over. They will get to the door of the court and then have to ask, "Excuse me, may
I come in?" The people will have to give reasons for that. I will give members an
example of sonic of the most heart wrenching cases that we have seen in Western
Australia. We have seen people suffering from mesotheliorna and other diseases with
oxygen bottles attached to them, waiting for their cases to come before the court before
they die. It has been a disgrace in my view. However, the courts have responded to that.
Mr Kierath: What did you do about it when you were the Minister?
Mrs HENDERSON: The Minister should know because he was the shadow Minister, he
should not ask that question. He should know - as he probably does because the person
next to him should have told him by now - that the former Government changed the rules
of the court to ensure that those people could get in more quickly. The Minister should
have a word in the ear of the person next to him and he will find out.
Mr Kierath: Were you the Minister?
Mrs HENDERSON: No;, it happened before my time.
Mr Kierath: Don't be derogatory.
Mrs HENDERSON: What is derogatory about that?
Mr Kierath: Why did you not do it when you were Minister?
Mrs HENDERSON: It had already been done; that is why I did not do it when I was
Minister.
Dr Turnbull: Well, what are you carrying on about?
Mrs HENDERSON: I am carrying on about the fact that we sought to change the rules of
the court to make it easier for mesothelioma victims to get their cases heard. The
Minister will put another obstacle there. The member may laugh at the interchange with
the member for Collie. She should look at proposed subsection 4 at the bottom of the
page which requires every single person claiming damages to seek the leave of the court.
They do not have to go through that extra process now. How will the Minister explain
that to those people who are currently so ill they can barely get from one place to Mnother,
many of whom die before they get to the court? What procedures will the Minister put in
place to ensure that this procedure takes no longer than 10 minutes to be panted?
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Anything longer than that will disadvantage the most disadvantaged by their having to
wait to get into the courts. We changed the system - it was not me. I think it was Peter
Dowding when he was Minister - and that reflected our concern about rnesothelioma
sufferers. We wanted to ensure they did not just get on the end of a long queue and
possibly die while waiting.
Mr Taylor: We changed the proceedings so they could get access to the files.
Mrs HENDERSON: Which were kept secret by the former Liberal Government for
almost a decade. One of the frst things we did when in Government in 1983 was to
instruct the Health Department to release those files so that people could take their
damages cases against CSR Limited. We also gave instructions chat they were to be
assisted in every way possible with legal aid. We assisted people to get into the court to
get their cuses heard. Despite that, some of them died before their cases were heard.
They were tragedies.
Mr Kierath: These changes the Minister made were before the Workers' Compensation
Board. This proposed subsection relates to the District Court.
Mrs HENDERSON: I know; we sought to speed up the processes. Some of the changes
we made were crucial to those people's getting their claims. This provision adds an
obstacle. Is the Minister proud of that? He says we made changes to the Workers'
Compensation Board to speed up the process, therefore it is okay if he makes a change
that slows down the process. The fact that an injured person must seek leave slows down
the claim process.
Mr Kierath: It is a procedural matter.
Mrs HENDERSON: Give me one good reason why they should get the leave of the court
having already got over the two thresholds.
Mr Kierath: It is because one must seek leave of the court to get over the threshold.
Mrs HENDERSON: As I understand it one does not have to now.
Mr Kieradi: It is to establish the thresholds.
Mrs HENDERSON: They must do that before they even get to the door of the court.
Obviously if they front up to the court and have not met the threshold, they will be
thrown out What are the procedures? Where do they have to go? How long will it
take? The Minister should not shake his head. These are important matters.
Mr Kierath: The member for Thorrulie keeps asking questions that are not relevant.
Mrs HENDERSON: That is relevant when one is sick. It is a simple question; it should
not be too hard to cope with. How long will it take?
Mr Kierath: It is a procedural matter.
Mrs HENDERSON: I know that; I am not stupid.
Mr Kieradi: I would not dare presume to tell how long the court proceedings take.
Mr Taylor: That is exactly the issue the member is trying to point out, and the Minister is
ignoring it.
Mrs HENDERSON: It is not the current procedure.
Mr Kierath: How can you understand it?
Mr Taylor: I have the Bill in front of me. The Minister understands but he cannot
provide an answer.
Mr Kierath: I have answered it; is a procedural matter.
Mrs HENDERSON: It is not in place now; the Minister is introducing it. What do the
claimants have to satisfy? I know it is procedural; the Minister should not say chat again.
Mr Kierath: It is necessary to seek leave to claim the threshold of 30 per cent or meet the
$100 000 future economic loss criteria. It is a formality. In any other situation
concerning the District Court one would have to seek leave.
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Mrs HENDERSON: What do they have to do to seek leave?
Mr Kierath: It is a requirement to show one has either a 30 per cent disability or should
be paid $100 000.
Mrs HENDERSON: Do they have a little hearing and ask the judge if they can go into
the court?
Mr Kierath: They need it by either agreement or a medical certificate. I am not here to
dictate the procedures of the court. We used the existing procdures.
Mrs HENDERSON: This is not an existing procedure for a damages claim,
Mr Kierath: Seeking leave is a District Court procedure.
Mrs HENDERSON: Not for claiming damages. The Minister is putting that in. When
something is included in legislation it is not unreasonable for us to ask the Minister to
explain what people must do. For example, if a dispute arises over whether an injured
person has reached the 30 per cent threshold, can he call witnesses? Does he have
someone representing him? Is there a mini-trial to decide whether he should get the
leave of the court? I would not mind an answer or two to these questions.
Mr Taylor: It is fairly important for the people about whom the member is talking.
Mrs HENDERSON: It is absolutely crucial if one happens to be suffering from
mesothelioma and has only a certain amount of time in which to live, to know what one
must do to get the leave of the court. Must one have a hearing? Can one call witnesses?
Can one be represented? How long will it take? If one does not get leave of the court
can one appeal? I would like some answers.
Mr RIEBELING: I too am very concerned with this clause and think it should be deleted
from this legislation. It appears to me that although the Minister claims it is procedural -
it appears to be that - on matters requiring a judicial decision, an officer of the court will
grant permission to lodge a writ or an action in the District Court. The Minister should
know that in the District Court proceedings, which are in our civil jurisdictions, one does
not need leave of the court to lodge a writ. That is the instigating document. One simply
F oes to the counter of the District Court and lodges it. This is akin to listing the action
or hearing. Is the Minister endeavouring to say that, before it is listed for hearing, one

must get leave of the court? We axe dealing with a group of people who have suffered a
30 per cent loss of bodily function. They are already distressed and the Minister is
placing another obstacle in their way. They believe that their employer is responsible for
the injury they have sustained because of unsafe work practices. The court should be
able to listen to their action as quickly as possible without their having to go through the
additional step of convincing a judicial officer that they can proceed to the next step. I
hope the Minister will be able to answer my query.
Mr D.L. SMJIH: I refer members to subclauses (4) to (6) of the Bill. Following the
procedures outlined in these subclauses the matter can be referred to a medical
assessment panel. Let us consider the process one will have to go through in order to get
this leave. Firstly, an originating summons will have to be filed because there is no
proceedings before the court. The originating summons will have to be supported by an
affidavit from the worker setting out what he believed happened to him, the nature of his
injury and its consequences. That affidavit will have to be supported by another affidavit
sworn by a medical practitioner or practitioners indicating that they have examined the
worker and describing what they found on that examination. They will have to go
through the whole process of the examination using the methods provided for under
subclausc (3) of this clause to say what they believe is the degree of disability. That will
have to be supported by additional affidavits setting out evidence to the effect that the
worker will suffer a loss of $100 000 of future earnings. When the worker seeks leave be
will have to try to cover the disability end of 30 per cent and the $100 000 prescribed
payment for loss of income.
The preparation of the originating summons and the supporting affidavits will be a
lengthy and costly business. It will be costly in the sense that they will have to be
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prepared by lawyers. The response will then have to be filed by the insurer. The
response from the insurer about die 30 per cent disability will be chat there is a 30 per
cent disability or he will indicate that there is not a 30 per cent disability and request that
die matter be referred to a panel. Ar that singe the whole process will be adjourned and
will go to die director and then through che panel process. For reasons I will explain later
the panel process is most unsatisfactory when it is compared to the court process. There
will be no representation before the panel and no opportunity to present arguments to the
panel about the level of assessment. Putting that aside, it will take rime for the panel to
be appointed and for it to acquire the documentation it requires and then it will make a
determination on whether the injured worker has suffered a 30 per cent disability.
The whole process is an insult to die District Court because it is experienced in assessing
the level of disability. There is no reason why the affidavits could not have been
considered by the District Court so that it could decide whedier there is a 30 per cent
disability, using the same tables as are prescribed under subsection (3). Nonetheless, this
legislation calls for the District Court not to do that and it will go to the panel to be
assessed. If the panel concludes that the degree of disability is 29.9 per cent and not 30
per cent the worker has failed on that leg. The next stage of die process is that the court
will say it has evidence from the worker on the level of future pecuniary loss chat he will
suffer and that the response from his employer disputes some of those figures. The only
way the amount can be determined is to have the people appear personally in court in the
usual way. Members should keep in mind that at this stage the parties cannot agree that
the expected future loss will be $100 000. Ir is provided for in relation to the level of
disability, but not for future pecuniary loss. Therefore, there will be an application for an
expedited small hearing in a formal open court. Everyone will have to turn up and run
through a hearing about that pecuniary loss. I have already made the point chat pecuniary
loss is the most complicated part of most trials dealing with damages. It is an area in
which there is likely to be major disputation. If all those processes take place it will take
three to 12 months to get an ordier for leave. That will then enable the person to
commence action by issuing a writ. The action will then progress in the same way as
legal action has in the past
Members must realise that at that stage, because the writ has not been issued, the
question of whether negligence actually exists has not been determined. The worker may
have been put to the delay and expense of going through these processes and still finds,
when he eventually gets to court, that although he was given leave he did not succeed in
proving negligence. Therefore, the substantial process and delay at die beginning of the
process will cost each of the parties between $2 000 and $6 000 before the action
commences. I cannot believe chat members seriously want to involve claimants in that
process.
It has been agreed diat workers can go to court only if there is a disability that results in
the death of the worker or a serious disability. We have agreed that the extent of the
disability must be 30 per cent of loss of bodily function. We have also agreed that the
future; pecuniary loss will be a prescribed amount of $100 000 and on the method by
which the extent of the disability will be determined. In that context there are things to
be considered: Firstly, there should be a route where leave is not required; that is, that
the insurer simply provides a letter stating that the insurer or employer agrees that in this
instance the worker should be allowed to pursue his claim at common law because he is
satisfied that there is a 30 per cent disability or $ 100 000 in future pecuniary loss.
Secondly, the process of going through the court should be just that. There should be a
single application where there are the affidavits and the court has the opportunity of
being advised by the employer in determining whether it is satisfied that an action should
be allowed to be pursued. Alternatively, the court should be able to say that it has looked
at die affidavits of the worker and die employer, and believes without a formal hearing
that on the face of the documents it is probable that disability exceeds 30 per cent and/or
it is likely that the futur pecuniary loss will be more than $100 000. The court in
chambers should be able to agree that the action can be commenced- It should not be a
question of the level of disability being referred to the panel or having the court
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determine on formal evidence that the worker is likely to have future pecuniary loss. A
determination means not just being satisfied that on the basis of the affidavits it is
probable, but that it is likely, flat is a fairly high onus in terms of how these martens are
approached. The only reason for the referral to the panel is chat this Government and the
Minister, and the insurers who are advising them, do not trust the cairns; they think the
courts will devise some means by which the 30 per cent disability provision will be
attacked in some way or got around. The only people this Government miusts to
determine the level of disability is a panel of doctors, and not lawyers or judges. It is an
affront to the legal profession and the judiciary, and it is no recompense for the good
work they have done for many years in determining the level of disability and the
pecuniary loss people suffer as a result of an accident.
The only reason (or this convoluted process is to establish an extra gate, not just the gates
of disability and future pecuniary loss, but the gates of the financial risk workers must
undertake before they get to the court, let alone start to establish their entitlements. It
should be remembered when talking about people with 30 per cent disability and future
pecuniary loss of $100 000, that these people will have suffered horrific injuries and be at
a low ebb because their future quality of life has grossly deteriorated as a result of the
injury they have suffered because of the negligence of the employer. These ame not cases
where there is no negligence. They are cases where the worker, on legal advice, believes
he has been crippled as a result of the negligence of the employer. Why provide these
financial barriers, in addition to those we have already been through? The level of 30 per
cent disability has been determined by previous subclauses;, the $100 000 has been
determined by previous subclauses; and the method of determining whether the 30 per
cent disability is present has been determined by previous clauses. Lawyers can read
those guides as well as any medical practitioner, and relate them to the medical evidence
available to them. They do not need to be referred to a panel. There should be a process
at the beginning where the employers and employees, and their insurers or respective
lawyers, can agree that leave is not required and proceedings can be commenced without
leave. The process for getting that leave should be no more than a chambers application,
based on the affidavit evidence. A judge can form the conclusion that that gate is open to
them on the affidavit evidence. That should be the end of the matter and it should go to a
formal hearing only if the judge cannot reach a conclusion either way.
Mr Kierath: It goes to the medical panel only if it is disputed.
Mr D.L. SMITH: Yes, [ know that. If this were left to the court without the proceedings
about leave, it would be a much simpler process and still achieve the savings the
Government seeks, without the substantial additional cost and additional delay in the
system which will result from this silly provision and the more complicated provisions
that follow.
Mr KTERATI-: Leave was a formality to make sure that serious disability was
established before proceedings were commenced. This will save all parties legal costs.
Workers will not waste money commencing proceedings where they cannot prove a
serious disability and, equally, employers will not waste money defending proceedings
where the worker can prove a serious disability. Leave is also required when the worker
wants to pursue a common law claim on the ground that he or she exceeds the $ 100 000
future economic loss. Only the court can determine this. It is better to have it
determined through the leave process than later on, because then the parties would run up
substantial costs. Where the worker and the employer agree there is serious disability,
leave will be granted automatically. The Opposition says if leave will be granted
automatically, it is an unnecessary formality; but, if leave is not a formality, no
agreement will crystalise. That is part and parcel of it. When the worker andi employer
do not agree that there is serious disability, the court will grant leave if a medical
assessment panel determines that disability exceeds 30 per cent. That is the most
important aspect. Again, leave is required as a formality to force the question to a
medical assessment panel.
In order to proceed in a District Court under the provisions of proposed section 93C a
person must have either 30 per cent disability or future pecuniary loss of $100 000 and,
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therefore, must present same detail that that section is complied with. There must be
some method of doing it. The member for Thornlje referred to people with
mesothelioma. People suffering from that disease will receive a certificate from the
pneumoconiosis panel declaring that they have more than 30 per cent disability. That is
part of the Bill and the parent Act.
Mr D.L. Smith: Why do they need leave?
Mr KIBRATH: The member for Thomrlie asked whether I would guarantee that it would
take only 10 minutes. I can guarantee that it will take minutes where the parties agree
that the serious disability threshold or pecuniary loss of $100 000 exists, or the medical
assessment panel determines it. That means the only leave hearings which last more than
10 minutes will be those where the $100000 test needs to be determined by the court.
Serious disability will have been decided elsewhere.
Mr D.L. Smith: You do not read your legislation. It goes to the court first and then to
the panel.
Mr KIERATH: The member for Mitchell is totally wrong. HeI has not read the
legislation.
Mr D.L. Smith: Read clauses 6 and 7.
Mr KIERATH: That is on my list and I will come to those clauses. I was also asked
what people must do to seek leave: It is a preliminary hearing before a judge - a simple
procedure. It will not take more than 10 minutes in most circumstances. in many cases,
it will take less than five minutes. There is a room full of banristers, all of whom have
minor questions to ask, and a determination is made by a judge. flat is a practise court
hearing. The member should know that. The member stated that the application for
leave is by affidavit. That is wrong.
Mr D.L. Smith: It is by originating summons, supported by affidavit.
Mr KIERATH: A person lodges an affidavit where the doctors swear that the
impairment is over 30 per cent. Is that not right?
Mr D.L. Smith: Yes.
Mr KIERATH: Then the application for leave does not have to be by affidavit. The
member will see from clause 7 at page 9 of the Bill that if the panics do not agree, the
matter will go to a panel. This will always be before the application far leave applies.
All that will go to the court is the report from the medical panel, upon receipt of which
the court will then give leave.
Mr D.L. SMITH: When this legislation is passed in this form, either the Minister will
write regulations determining the method by which this leave will be sought, or the court
will amend its rules to provide for these applications.
Mr Kierath: I think from memory that one rule of the District Court will need to be
changed.
Mr D.L SMITH: That is not true. The Minister has not prescribed by legislation how
the process will be developed. If no action is under way in the court, the only way a
person can commence an action is by what is known as an originating summons. A
person cannot issue a writ; that is the way in which a person normally initiated an action
for damages in the past. This is a process which a person is lodging for the first time to
initiate an action. It is not an interlocutory application.
After a writ has been issued, for example, if there is an application for failure to file for
defence and a person wants summary judgment, that is done by chambers' application.
That is relatively simple. However, where no proceeding is in being, it has to be done by
way of originating summons, supported by affidavits which establish what the action is
about; and the defendant in the action then has the usual length of time to file his answer
to that process. Those affidavits then go to a preliminary hearing before a judge in an
tmrobed situation, which may be in chambers or in open court.
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Mr Kierath: There were consultations between the Attorney General and the Chief Judge
of the District Court, and the comments that came back to me as iunister in charge of
this Bill were that the District Court could accommodate that with a smiall change to its
rules. I cannot accept that the member knows better than the Chief Judge of the District
Court.
Mr D.L. SMIT H: On the basis of the rules as they are now, the only way that can be
done is by originating summons.
Mr Kierath: The information given to me was that one rule needed to be changed to
accommodate that.
Mr D.L. SMITH: It is not a single rule. It is an order which has a number of rules
dealing with the process. If the District Court does that - and nothing in this legislation
requires it to do that - it will be done according to the way that it prescribes. If it is not
done b; originating summons, it will be done by chambers' application. I accept the
Minister's word that the District Court can accommodate it by a simple amendment to its
rules. However, that does not mean that the process that arises from that simple
amendment to its rules will be simple. I am surprised that the Minister has not received
from his discussions with the Attorney General and the Chief Judge of the District Court
some formal written advice about the proposed amendment to the rules and some written
indication of the court's view about the steps which will be required to be gone through.
I can tell "he Minister that whether it be by originating summons or chambers'
application, . will require supporting affidavits and at least a preliminary hearing, where
the court ascertains whether the parties agree about the level of disability. If the parties
do not agree, the matter wvill be adjourned to enable it to be referred to the panel. The
panel will conduct its ass. -ment in the manner prescribed in the Bill.. It will then come
back with a report and a determination of its ov',n. That will then gu to the court. The
court will then decide whether to grant leave based on that panel assessment.
If future pecuniary loss is the only method by which a person can get through the gate.
that will require the court to determine thiat a worker is likely to have future pecuniary
loss in excess of $ 100 000. The court in some cases may be prepared to determine, on
the basis of the affidavit evidence bt'ore- it, that that will be the case, or it may say that it
is not willing to determine that without hearing from the people who have sworn the
affidavits and without giving both parties the op'wntunity to cross examine. To that
extent, there will have to be a hearing on that prelim. . ary point of whether the anticipated
future pecuniary loss will be in excess of $100 000. That will not save any ime at all,
because all that will happen is that when the court is so satisfied, it will make an order
granting leave to the party to commence proceedings, and at that stage the plaintiff can
file the writ and go through the whole process we presently follow. By the time it gets to
trial, in my view there is a 99 per cent chance that the hearing will be by another judgc.-
In fact, the judge who looked at the issue previously will probably preclude himself from
being involved in the final hearing. Therefore, the applicant will have to go through the
process again, in regard to not only future pecuniary loss and the question of disability,
but also the question of whether there is negligence, what is the extent of past economic
loss, and what should be the total amount of damages.
Therefore, the Minister will be installing at the front of this process a cost of about
$3 000 and a delay of between three months and nine months, wE Ii is not there now.
There should be the opportunity for the parties to agree by letter that the writ can be
issued and for that letter to be filed with the writ. That is one way of eliminating a lot of
this process. Secondly, the Minister should allow the parties to agree about the level of
future pecuniary loss and not require a court determination. Thirdly, the Minister should
allow the judge to read the affidavits and determine that it is likely that the actual level of
disability is in excess of 30 per cent and not require a reference to the panel at that stage.
We must remember that it is only a preliminary issue and not the final determination. No
judge will allow a person to obtain leave if there is any chance that it will be later found
that the level of disability or the damages will not measure up. Leave will not be given
recklessly. A letter of consent to a chamber mechanism should be used.
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Mrs HENDERSON: I do not have the knowledge or background of the member for
Michell. However, from what I can understand we will have not only another obstacle,
but the person will have to go through a mini-trial or hearing to satisfy a judge -

Mr K~ierath: Do you ever really listen?
Mrs HENDERSON: I listened closely to the Minister. Where parties do not agree, the
matter goes to a panel or judge for determination. Let us consider the $ 100 000. If the
parties do not agree, a judge makes a determination. The judge does not make that
decision in a vacuum as it is not an easy matter to decide. As the member for Mitchell
said, that is one of the most difficult parts of any substantial hearing in a damages claim.
How do die judges reach their decisions in preliminary hearings? Do they allow the
worker and the insurance company to put their cases and maybe present witnesses - I do
not know? The Minister has not told us today one way or the other. That is why I asked
what the preliminary hearing will entail. I do not need the inister to say that if they do
not agree, it will go to the panel.
If a dispute arises and die court must determine whether $100 000 has been reached
before the matter goes to trial, does the person have to canvass all the reasons and
background to the case by which he or she believes entitlement to a claim of $100 000
for future pecuniary loss? Even before going to trial, that person must convince the
judge. The Minister should be able to tell the House what that will involve. Does it
involve a mini-trial? Does it involve calling witnesses? Does it involve cross-
examination? Does it involve representation? I do not want the Minister to say it is a
formality. It will not be a formality if the parties do not agree, and it sounds to me like a
mini-trial, and presumably the peso wl have to join the queue to obtain a hearing. I
understand that the queue at the itrc Court involves a nine month wait to get in the
door. Must a person queue for a preliminary hearing to obtain leave, and then come back
nine months later for the substantive case?
How can the Minister say that this legislation makes things simpler and easier for injured
workers? He is placing three hurdles in their path: Firstly, they must satisfy the 30 per
cent disability level; secondly, they must satisfy the $100 000 threshold; and thirdly, if
they do not agree, a preliminary hearing must be held in front of a judge. If those aspects
are satisfied, they will then be able to do what can be done now as a matter of right;
namely, go to court to argue their case, If I have understood the Bill correctly, it is a
disgrace. It is a way of delaying the process and making it costly. It will make it more
difficult for injured workers to obtain that to which they are entitled.
Mr Kierath: Did you listen when I commented on the formalities of the leave and why
that saves money later on?
Mrs HENDERSON: The Minister should look at me instead of shaking his head. He did
not tell me whether witnesses would appear before the court.
Mr Kierath: The member for Mitchell said that in most cases it would involve an
affidavit and a chamber hearing which the judge decides. The test is easy to determine.
Mrs HENDERSON: The Minister is unable to answer the question. The member for
Mitchell said that he wanted the Minister to place on the record whether people could do
it by way of exchanges of affidavit, and the Minister said that it was up to the court. I
heard the Minister clearly. If the court decides it needs a hearing, that will be the case.
The member for Mitchell has more experience in these things than any other member,
and he said that determining the magnitude of future economic loss is one of the most
difficult to determine of all.
Mr Kierath: When it conies to the other legal advice we receive from the judicial system
and Parliamentary Counsel, in reference to advice from the member for Moitchell, I know
which advice I will take every time.
Mr Taylor: You should pay him the courtesy of answering his questions regarding the
changes, delays and the costs involved.
Mr Kierath: You have not been here.
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Mr Taylor: I have been here all night.
Mrs HENDERSON: It is no good the Minister hiding behind Parliamentary Counsel and
people at the back of the Chamber. The Minister is in charge and he should provide
answers.
Mr Kierath: I gave you my answer.
Mrs HENDERSON: The Minister has not.
Mr Kierath: I said what would happen in most cases.
Mr Taylor: The Minister does not know the answers. If he does, it does not suit his case.
Mr Kierath: If the member for Kalgoorlie has been listening to the debate, I do not know
what more I have to do to get my point across.
Mr Taylor: You need to deal with the issue of why at the bottom of page 8 -
The DEPUTY CHAIRMAN (Mr Johnson): Members should address their remarks to the
Chair. The member for Thornlie is on her feet.
Mrs HENDERSON: I am happy to have help from the Deputy Leader of the Opposition.
The DEPUTY CHAIRMAN: I am happy to have the occasional interjection. The
member on her feet and one other person may speak, but we should not have a three way
conversation.
Mrs HENDERSON: I hope the Deputy Leader of the Opposition will make some
comments.
Mr Taylor: I will indeed.
Mr Kierath: If you take that attitude, I will say the absolute minimum.
Mr Taylor: You're saying the absolute minimum!
Mrs HENDERSON: The Minister is being childish and throwing a tantrum; why does he
not stamp his feet? Can the Minister tell mec in words of four syllables - I will riot ask
him again - what will happen in the preliminary hearing before the judge? The member
for Mitchell asked whether it could be done by way of exchanges of affidavit.
Mr Kierath: Do you want me to tell the judges bow to handle the cases?
Mrs HENDERSON: Yes, I do! The Minister is telling the District Courts that people
must seek leave, and I want to guarantee that people will not bang around for nine
months waiting in the queue to obtain a hearing before the judge. These people will seek
leave and then come back nine months later to argue their case.
Mr Kierath: There amt orders and rules of the court, and it is not for me to make them up.
Mr Taylor: You should be aware of the changes necessary to overcome concerns that
have been raised.
Mr Kierath: You did not listen to the answers 1 gave before.
Mrs HENDERSON: The Minister is incapable of answering the questions. He is quite
capable of writing to the District Court asking it to amend its rules accordingly. That is
what I am asking the Minister to do. Will he ask the District Court to amend its rules so
that the exchange of affidavits will be adequate to obtain leave?
Mr Kierath: I have answered that before. We consulted through the Attorney General -

Mrs HENDERSON: No, that is the past Will the Minister do it? The Minister told me
that he had consulted, and they can change the rules. The Minister need not tell me that
again. Will the Minister ask the District Court to amend its rules in such a way that a
bearing will not be necessary? Can the Minister just say yes or no? It is easy.
Mr Kierath: You have to seek leave.
Mrs HENDERSON: I know that; I can read the Bill.
Mr Kierath: I do not think you can.
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Mrs HENDERSON: Will the Minister do what I have just asked to make sure that
people will not have to go through a hearing?
Mr Kierath: It is a court process; it is not for me to do.
Mrs HENDERSON: It is for the Minister to ask. He is the person who is introducing
this requirement.
Mr Taylor: If it is not for you to do, amend the Act to make sure that it happens.
Mrs HENDERSON: The Minister should not be heme if it is not for him to do. The
Minister should ask the court to do what he wants to do. That is what the Minister is
entitled to do.
Mr Taylor interjected.
The DEPUTY CHAIRMAN (Mr Johnson): Order! Three people are speaking at once.
It must be very difficult for Hansard to record this debate.
Mrs HENDERSON: The court will be quite happy for the Minister to ask it to amend its
rules to allow the Minister to do something that will speed up the process. That is why I
am asking the Minister to give an undertaking to do so.
Mr D.L. SMITH: There are two moutes to achieve this: One is by making sure that the
rules of the court are amended by order that sets out a procedure that is simple; the
second is having regulations under this legislation which would guide the court in that
aspect. That does not overcome the basic issues that I have been asking about. The first
is why not just ask the panies to sign a letter saying that both parties agree that the action
can be initiated which can be filed with the writ? That would save any application for
leave. It avoids any argument before a court and reduces the cost substantially.
Secondly, why not allow the parties to agree that the future pecuniary loss is in excess of
$100 000? Why have the reference to the panel? Why not allow the court to determine
on the basis of the affidavit evidence, using the legislation which describes the standard
and die method of disability? Why have this circuitous moute? A letter would do the
samne as filing an originating summons or a chamber application and requiring an
appearance before die court. If people are allowed to agree to the level of disability
before they get to the court, why not allow them to agree the extent of future pecuniary
loss? If they do not agree the level of disability, why not allow the court to determine it
at the chamber application stage rather than their having to go to the medical panel?
The area of future pecuniary loss is the one which concerns me most in terms of the cost
and extent of the evidence that will have to be available for the court to make that
determination. I do not think that these things should be absolute barriers to the question
of leave. They should simply be matters for consideration. That would enable the court
to look at the affidavits and say. "On the face of the affidavits, leave should be given",
rather than having to make a determination as to whether (a), (b) or (c) applies and to
involve the medical panel at all. That would be a far simpler process.
We are talking about only 10 per cent of all common law claims that are currently
undertaken. We are not talking about a vast number of claims. All we are asking to be
done in those claims - they would be substantial cases - is to make it reasonably easy to
get through the gate at the beginning, If the Minister wants to insist that this gate is
necessary to avoid people getting to the court and finding that they do not reach that level
of disability, I understand that. However, I urge the Government to consider the much
more simple approaches to achieve what the Minister wants to achieve without the detail
of this legislation and the findings that the court has to make.
Mrs HENDERSON: I have asked a number of questions and the member for Mitchell
has also asked a number of questions. Will the Minister answer them?
Mr Kierath: I answered the questions of the member for Thiornlie and I nodded to the
member for Mitchell.
Mrs HENDERSON: The Minister did not answer the question that I asked him directly
about the hearing.
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Mr Kierath: I have answered all of the questions that you have asked, but I will not
repeat my answers inanely six, seven or eight times.
Mrs HENDERSON: The Minister has not answered the question at all.
Mr Kierath: If you come up with a new question. I will give you an answer.
Mrs HENDERSON: I will come up with a new question. Does the Minister expect that
there will be a bearing at the preliminary stage where the parties are in dispute over
$ 100 000?
Mr Kierath: I have answered that question before.
Mrs HENDERSON: No; the Minister has not. What is the answer, yes or no?
Mr Cowan: He has answered.
Mrs HENDERSON: The Minister should remind me again; perhaps I have a bad
memory.
Mr Kierath: You can read it in Hansard tomorrow.
Mr Cowan: Sit down!
Mrs HENDERSON: This is an absolute disgrace. The Minister is supposed to be in
charge of the Bill.
Mr IKierath: I am more than happy to answer the question six times, but the seventh time
goes beyond even my patience.
Mrs HENDERSON: Every time I have asked the Minister the question about the
hearing, he has said, "I am not going to direct the court." That is not my question. I am
not asking the Minister whether he will direct the court; I am asking whether he will
request the court to amend the rule in such a way that there does not have to be a
preliminary hearing, like a mini-trial. That is not an unreasonable thing for me to ask.
The record will bear out my testimony that we have sought to ensure that injured people -

Mr Cowan: He has answered it a dozen times.
Mrs HENDERSON: Maybe the Deputy Premier can tell me the answer.
Mr Taylor: He has not answered it at all. If he had, we would get on much faster.
Mrs HENDERSON: I would not be on my feet if the Minister had answered the
question.
Mr Cowan: The Minister answered it but you did not like the answer.
Mrs HENDERSON: Perhaps the Deputy Premier can answer the question. Perhaps I am
so thick that I did not pick it up.
Mr Kierath: I have answered it for you. He is not the Minister, I am.
Mrs HENDERSON: What is the answer to the question?
The DEPUTY CHAIRMAN: Order!
Mr Kierath: Is there not a standing order on tedious repetition?
Mrs HENDERSON: It is no good for the Minister to nod at the Chair; the Chair is
independent. It is not under the Minister's control.
The DEPUTY CHAIRMAN: Order! The Chair was going to get involved because the
member for Thomlie was asking a question of the Deputy Premier. The Deputy Premier
is not in the chair occupied by the Minister in charge of the Bill. The member for
Thornlie can only ask questions of the Minister through the Chair.
Mrs HENDERSON: I was despairing, Mr Deputy Chairman.
The DEPUTY CHAIRMAN: That is unfortunate. The member for Thornlie has been
here long enough to know that.
Mrs HENDERSON: The Deputy Premier indicated that he knew the answer so I was
happy for him to tell me the answer. I do not care who tells me so long aslI get it.
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Mr IKierath: The answer will be the same today, tomorrow and next week.
Mrt Taylor: In that case, answer it.
Mr Kierath: I have answered it six times.
Mrs HENDERSON: The record will show that the Minister has not answered the
question. Perhaps the Chairman can give me same guidance in this matter. We could
adjourn the debate and the Minister could find out the information. The Minister is not
infallible; he does not have to know everything.
Mr KIERATH: I gave the answer. Your ears do not listen.
Mrs HENDERSON: I listened very carefully. I have very good hearing. The Minister
has still not answered my question. It is not an unreasonable question. I am happy to
give the Minister the opportunity to go away and get advice. It is a serious matter and
not something that the Minister should treat with contempt by just looking at his work
and saying, "I have answered your question." Thke Minister has not answered the
question. It is a crucial point. The member for Mitchell said in quite clear terms, "Are
you prepared to let the parties exchange affidavits?"
Mr Kierath: The member for Mitchell asked me some things and I looked at him and
nodded and said yes. If you are not deaf or blind, you would have received the answer.
Mrts HENDERSON: I am very pleased that the Minister said yes. I will paraphrase that
to enable it to go into the Hansard record. It means that the Minister has given an
undertaking that at a preliminary hearing -

Mr Kierath: Do not put wards in my mouth. I said yes in answer to the member for
Mitchell.
Mrs HENDERSON: I am paraphrasing it because the Minister will not say it to me.
Mr Kierath: Don't you ever put words in my mouth.
Mr Taylor: You cannot say yes to the member for Mitchell and then not say the same to
the member for Thomlie.
Mr Kierath: She makes it up, and we cannot mrust her.
The DEPUTY CHAIRMAN: Order!
Mrs HENDERSON: The member for Mitchell asked whether the Minister would agree
to the parties exchanging affidavits to the judge, rather than having a hearing in front of
the judge. The Minister has told me that he said yes to the member for Mitchell. If that
is the case, I am happy. The Minister has answered my question.
When I asked that question of the Minister he said that he could not tell the court what to
do, but when the member for Mitchell asked the same question the Minister said yes. I
an delighted to hear that. However, the Bill does not provide for parties to exchange
affidavits when the dispute is under $100 000 to decide whether a person will get leave to
come to the court, but if the Minister is saying that is the case, I accept it and I am
pleased.
Amendment put and negatived.
Mrs HENDERSON: I have already debated the next three amendments listed on the
Notice Paper and1 will not delay the House by putting those three amendments. I move -

Page 9. line 15 -To insert after "to" the words "half of".
We had a debate earlier this evening about the $100 000 gateway for people who wish to
seek common law damages.
Mr Kierath: We have been through this argument before and if we did not accept it then
we will not accept it now.
Mrs HENDERSON: That is so unreasonable.
Mr Kieradi: I gave the reason it was set at a particular level.
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Mrs HENDERSON: We then made a new suggestion that it should be two years' worth
of income and the Minister rejected that.
Mr Kierath: I gave you the reasons. It was because of the relationship of the $100 000 to
the prescribed amount. If that is the level we started off with we will not accept half that
amount.
Mrs HENDERSON: If the Minister thinks we have set the amount because the
prescribed amount is $100 000 - that is no reason. I am suggesting another option which
is mome equitable than $100 000 dollars; that is, the gateway to get into the District Court
should be $50 000, half the prescribed sum. The Minister has argued that it needs to be
related to the prescribed amount, and that the prescribed amount advantages low income
earners over high income earners. He said that to some extent that makes up for the
$100 000 gateway which disadvantages low income earners, that the two cancel each
other out.
Mr Kierath: Do not put words into my mouth. I said they would be complementary.
One system affects one group, and another affects another group.
Mrs HENDERSON: The Minister put it that the two complemented each other in that
way and he did not want to move away from any kind of f igure that was not related to the
prescribed amount. We were putting the argument that the amount should be twice the
person's salary; that would be fairer particularly for low income earners. If we were to
accept the Minister's argument that it should be related to the prescribed amount this
amendment fits in with the Minister's agenda. It relates to the prescribed amount but it
does not set a gateway that is impossibly high to achieve. In view of the Minister's
comments that $100 000 is a discounted figure, that the starting figure would probably be
more like $130 000, we are suggesting that this figure should be $50 000. That is
because it will allow more low income earners, often manual workers such as cleaners, to
get into the gateway. That is not an unreasonable suggestion.
The Minister may think it is not worth debating, but that will affect the future life - the
quality of their life, their families, their life style - of those individuals who will be
debarred from getting common law damages. That is not a matter to be dismissed just
because the Minister cannot be bothered arguing the point. It is a real pity that the
Minister does not show sufficient flexibility to allow himself to consider on its merit each
amendment that is being suggested. The Minister argued that we should not say that that
amount would be two years' worth of wages, that it was preferable to an arbitrary lump
sum. I thought we mounted a strong argument for that.
Mr Kierath: Why when you were a Minister didn't you change the prescribed amount to
two years of salary?
Mrs HENDERSON: We are not talking about prescribed amounts. I do not believe the
two am linked. One is a threshold entry to a damages system and the other is a
prescribed lump sum under statutory benefits. No-one says more often than the Minister
that the two systems axe separate and completely unrelated; that is, the statutory system is
quite separate from the common law system. Above all the Minister has claimed that we
have been confusing the public by mixing the statutory system and the common law
system. Yet in this situation where we are talking about a threshold to a system of
common law damages, the Minister is saying there should be some kind of linkage to the
statutory benefit of $100 000. There is no logic to that argument. It is just a convenient
arbitrary figure that the Minister has plucked out of the air. The Minister should
demonstrate more flexibility and concern for the people who he admits will be debarred
by this entrance into access to the common law system. The Bill should be a little fairer.
That $100 000 is an excessive amount of money for someone who is earning only
$10 000 a year. The Minister would admit that if only he were not bound by all these
agreements he has reached with the insurance industry. The Minister knows it is unfair
that it discriminates against part time workers and women. The Minister more or less
admitted it half an hour ago. However, the Minister has become inflexible. The only
reason I can think of for that is that he has given undertakings to the insurers or
employers.
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Mr Kierath: 1 have not done that.
Mrs HENDERSON: That is not what they tell me. I think he has given plenty.
Mr Taylor The State Government Insurance Office seems concerned you were not
delivering on them quickly enough.
Mr Kierath: No-one of any standing or substance has made that accusation.
Mrs HENDERSON: Anyone who criticises the Minister is of no substance.
Mr Taylor: The Chairman of the SGlO made the comments relating to this legislation.
Mr Kierath: The member for Thornlie said I made undertakings. I said I have not.
Mrs HENDERSON: The Minister has given undertakings to people that he will do these
things. Tony Canter and others think he has given them undertakings.
Mr Kierath: This was generated under the three inquiries we had. Even the Deputy
Leader of the Opposition knows that.
The DEPUTY CHAIRMAN (Mr Johnson): Order! Can we come back to the clause
please.
Mrs HENDERSON: Does the Minister think we cannot see that Max Trenorden was
given the job and the Chapman report was produced to reach predetermined outcomes
that the Minister wanted? If he had an ounce of fairness in his body he would be
prepared to change this arbitrary $100 000 threshold and make it $50 000 because that
would be fairer to low paid workers and part time workers and would not result in as
much hardship as the $100 000 currently in place.
Amendment put and negatived.
Mrs HENDERSON: I move -

Page 9, line 20 - To delete "to the Director" and substitute "to the District Court".
Proposed section 93D requires that if theme is a medical dispute as to the degree of
disability it will be assessed as prescribed in subsection (3). and the question may be
referred to the director. This is yet tiother circuitous route for sending someone to the
panel. There is no need for it. This Bill contains a maze of obstacles, pathways, gates,
thresholds and hurdles that the poor individual must negotiate.
Mr Kierath: Is this amendment consequential to your $50 000 threshold?
Mrs HENDERSON: It has nothing to do with it. It is to do with to whom one goes if
there is a dispute about whether an injury meets the 30 per cent threshold. We are saying
that if there is a dispute the District Court should send it to the medical panel, not the
director. In other words if the person makes an application to the District Court for leave
- we believe he should not have to do that - the District Court should send it to the panel.
That means that it should not be automatic. If, for example, one doctor claims the
threshold is 32 per cent and the other says it is 28 per cent it is ludicrous that it should be
referred to die medical panel for assessment. There is no reason a District Court judge
should not be able to rule that the threshold is 30 per cent. That will expedite the process.
If there is a disagreement it goes to the District Court.
Mr Kierath: This will cut out the medical panel.
Mrs HENDERSON: No; the court can decide whether it goes to the medical panel.
There will be consequential amendments to the Bill in later clauses. We are saying that
rather than sending every dispute to the medical panel, especially if the difference
between two doctors' judgments of the threshold is one per cent, which is ludicro~us, the
judge can reach a decision.
Mr Kierath: You want to gut the medical panel.
Mrs HENDERSON: The amendment is to ensure that matters which go to the medical
panel are substantial and worth going there.
Mr Kierath: We believe it should be decided by a medical panel and not by a judge.
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Mrs HENDERSON: Does the Minister think ir is worth getting together three busy
medicos who are specialists in their field to talk about a difference of one per cent?
Mr Kierath: If there is a disagreement, yes. We deliberately want the medical issues to
be decided by the medical fraternity. The well respected doctors around town do not
want to get involved in workers' compensation because in a court they have their
reputations torn to shreds by the legal fraternity. We want to take it out of that and leave
the medical issues to be decided by medical people and the other legal issues to be
decided by others.
Mrs HENDERSON: The Minister has nor understood that we are not talking about a
trial but about the preliminary getting leave of the court. T'he Minister's argument about
the doctors getting their reputations ton to shreds is irrelevant. The Minister told the
member for Mitchell that an exchange of affidavits between the parties would be
sufficient for the judge to decide whether they got leave, I am saying that if the judge
gets two medical certificates and one doctor assesses the disabilities as 33 per cent and
the other says 29 per cent, the judge can say that that is as good as 30 per cent and on it
goes to the next stage instead of going back to a medical panel. In other words there will
not be a hearing, the doctors will not be cross-examined or have their reputations torn to
shreds. If one doctor says 18 per cent or even 25 per cent and the other says 35 per cent
or 4-0 per cent, the judge will send it to a panel. However, if one says 28 per cent and the
other says 32 per cent, the judge should be able to say that is as good as 30 per cent. The
Opposition is concerned about something that the Minister is rnot; that is, speeding the
process. We want to ensure that people get what they are entitled to without having to go
through this great complicated web of tunnels, barriers and obstacles and have to mount a
new set of arguments at each threshold as to why they should be let through the door.
That is the reason this part of the clause should be amended.
Mr D.L. SMITHl: I must confess that I did not read proposed section 93D)(6) as closely as
I[perhaps should have. It states -

If there is a dispute as to whether the degree of disability would, if assessed as
prescribed in subsection (3), be 30% or more, the question may be referred to the
Director.

I emphasise, *"may"~ be referred to the director. The problem at law is the question of
interpretation. The word "may' might be interpreted as may or shall. This is a great
opportunity for the Minister to say that in this case the word "may" means may and that
the question of whether the issue is referred to the director is a question for the District
Court. The Minister does not have to amend the legislation, but he can give the
Opposition a small victory by saying that the question is a question for the District Court
and that the word "may" means just that. If the court decides that it can determine that
the level of disability is 30 per cent then it is a question for the court, but if it decides for
some reason that it would prefer a panel decision it can refer the question to the panel. I
know that flies in the face of the Minister's desire to have these sorts of issues
determined by the panel. All the Minister has to do to resolve sonic of the doubts I have
about the number of problems that the process would create is to say that in this case the
word "may" means may and the question is determined by the District Court.
Mr Kierath: It is my view that the word should be 'shall".
Mr D.L. SMITH: Ir is not satisfactory because it does not state who determines whether
the question will be referred to the panel. Remembering that this is just another barrier
that has to be overcome, I strongly urge the Minister to leave it as clearly being the
District Court to whom the question must be left for determination. In this case he
should make sure that the word "~may"* means may and not shall. Although there will still
be a possibility of the hearing being referred to the panel and creating the delays to which
I have referred, the court, if ir so desires, can look at the affidavits and the medical
reports before it reaches the conclusion that it does nor need referral and that it can
determine the question.
Mr Kierath: In this case it is actually not before the court at that stage.
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Mr D.L. SNiT: If it is not a decision for the court, whose decision is it? What will
happen if die parties disagree and one party says that it does not want it referred to a
panel? Quite franky, in its current form the subsection does not make sense.
Mr Kierath: I said earlier that I would look closely at two other issues and I will have a
closer look at this.
Mr D.L. SMITH: I will not persist with it at this rime of the night and I accept the
Minister's assurance in that regard.
Mr Kierath: I have just been given advice that the word "may" means may and one of the
parties can refer it to the panel, If the word is changed to "shall" it will present a
technical difficulty. The panel would have to determine the dispute even if one of the
parties did not want to proceed. Therefore, the subclause will remain in its existing form.
Mr DL. SMITH: I want it to be a question for the court to determine, no: the parties.
Mr Kierath: We will not do that.
Mr DL. SMITH: I understood that the Minister gave an undertaking that he would look
at using the regulations and other means to do a bit more fine tuning on this to ascertain
whether we cannot have a more expeditious and simple process. I urge the Minister to
have another look at this provision before the Bill is presented to the other place to
determine whether the court, rather than the parties, should decide that the question
should be referred to the director.
Mr Kierath: It is not before the court at that stage so we do not want to get the court
involved.
Mr BROWN: I support the amendment. If one examines this provision of the Bill and
the other provisions of the Bill which relate to medical panels it becomes obvious that
there will be a considerable reliance on medical panels. While some people are of the
view that these provisions will move towards resolving disputes of a medical nature,
there is another view about the adequacy of medical panels. By reference to what has
happened in the workers' compensation arena, one can see how successful medical
panels may be. Like the legal profession, not all medical practitioners agree on an
injured worker's diagnosis, nature of treatment or level of disability. It will depend on
the discipline of the medical practitioner to determine the level of disability. Numerous
cases have been before the workers' compensation board and the District Court in which
the medical practitioners and specialists have strongly disagreed with one another about
the nature of the injuries sustained by the worker - whether a worker is permanently or
partially incapacitated and what his future prospects of employment are. If one compares
the opinions of rheumatologists with orthopaedic surgeons one will find a sharp
distinction.
My concern about medical panels exercising this form of judgment is that one can get the
answer one wants in a particular case by the composition of the medical panel. If a
person wants the medical panel to determine a case he can make sure that the panel
comprises rheumatologists or orthopaedic surgeons if he wants a certain result- Even
among the disciplines there are very strong differences of opinion. Some insurers say
openly that they will accept the views of certain medical practitioners and certain
specialists, but they will not accept the views of others.
I do not know how one can have an absolute reliance on medical panels to produce the
result the Minister wants. All the evidence shows that there is a wide range of views in
the medical profession.
Indeed, I am not sure who will compose these medical panels and who will be on them. I
note that they must be approved by the Minister so presumably they will be subject to the
Minister's assessment of their expertise and level of competence.
Mr Kierath: They will be done through the AMA and [ will move an amendment which
reinforces the view that a register will be compiled by the AMA.
Mrs Henderson: Will you accept our amendment?
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Mr Kierath: No, but we have taken the point made by the Opposition that there is some
benefit in defining it more closely and putting it in the legislation. We do it in a different
way front the Opposition.
Mr BROWN: We are pleased that is happening and that it will be on the basis of' the
advice of the AMA. Even where that occurs, the decision of the medical panel will be
influenced by its composition, not in terms of the individuals but of their disciplines.
Mr Kierath: I will read further from the letter I referred to earlier which says that in the
meantime the association will be writing with a view to ensuring that appropriate
protocols are established in. relation to the formulation and appointment of panels,
remuneration and conduct of the conciliation review processes, etc as they relate to
medical practitioners.
Mr BROWN: I ani nor sure whether those things will be encapsulated in the Bill. It
appears to me that on the current reading of the legislation the director of this conciliation
and review office will take responsibility for formulating those panels. I ask the Minister
to correct me if I am wrong in that view. It is one thing to have a register, and that is fine
because it will have the imprimatur of the AMA selecting people for the register.
Mr Kierath: The director is in charge of the dispute resolution system and he is the most
appropriate person.
Mr BROWN: That is a worry. He is a non-judicial officer and those people can
influence the outcome of the decision, and not simply because people have different
points of view. That happens with courts and in other areas of activities. Even though a
number of people may be appointed, they do not all think the same. We see that in
various judgments handed down by tribunals. With medical panels the decision making
process can be influenced by the composition of the panel. That is a matter of concern
because the panel, not only in the way it will operate here, but also the way it will operate
in the dispute resolution process, is a closed Star Chamber. The worker will not be
allowed representation. Under this Bill the panel certainly has very strong provisions to
question the worker and put him through all sorts of other hoops.
Mr Kierath: Unions can represent workers at the review stage.
Mr BROWN: Yes, but we are talking about the panels. That is where disputes over the
medical condition of the worker will be determined. At that stage the worker will not be
entitled to any form of representation. In all those sorts of matters when one examines
the very long and derailed opinions of medical practitioners one sometimes finds that two
or three reports from eminent specialists will disagree on the perceived medical condition
based on X-rays and other medical tests the worker has undergone. Each specialist will
hold strongly to his or her view on the basis of their perceived special knowledge of that
area. In those circumstances where there is that difference of opinion, who is to test the
principles used by each of the specialists to establish their opinions? flhat can be done
only by someone who is skilled in the questioning, analytical process and has some
knowledge of the types of injuries before the panel. That generally requires a lawyer
with a reasonable degree of experience in dealing with personal injury claims, or a highly
experienced advocate. The lay person has no possibility of dealing with those issues.
That is the sort of situation that will occur under this clause. When a medical panel has
been convened it will determine whether the worker can go ahead with a common law
claim. It is a most unsatisfactory state of affairs.
By virtue of the amendment, we are proposing that those sorts of issues be determined by
the District Court. If there is unanimity of view among the specialists then, of course, the
chances are that these matters will nor get to the court and be a matter of dispute. Where
there is a difference of opinion it is appropriate to examine the basis of that difference,
which specialist has the superior knowledge and where the pendulum should fall in
relation to the opinion that should be accepted. That is a matter for the court, no: an in
club decision by specialists. In my view the amendment should be accepted.
Mr RIEBELING: I reiterate that this Bill will put the injured worker through various
hoops and loops, including District Courts, panels and assessors.
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Mr Kicmath: Where are the assessors?
Mr RIEBELINiG: I forget what they are called. I mean the different panels of
conciliators. It strikes me that it is ridiculous for the director to be Mnother level of the
system to be convinced before claims can proceed. If the medical opinions of the parties
vary, surely a court of law is the place to determine the issue, If the Minister is
concerned about putting this matter to a judge, it could be done by the Registrar of the
District Court.
Mr Kierath: I presume you have mead clauses 6 and '7 which say it is to be referred?
Mr RIEBELING: That is correct. Presumably it is put in them for the director to
eventually make the decision.
Mr Kierath: No.
Mr RIEBELING: If there is conflicting medical advice a judicial body should be set up
to determine which advice is correct.
Mr Kierath: It goes to a panel.
Mr RIEBELING: In my view it should go to the District Court. There is already a
structure through the registrar, who conducts pre-trial conferences and sorts out disputes
of this nature. The amendment could include the words "to the Registrar of the District
Court" if the Minister thinks that a judge would not be appropriate.
Mr Kierath: This is before it gets to the court, and obviously we do not think that is
appropriate.

Division

Amendmient put and a division taken with the following result -

Ayes (I8)
Mr Brown Mrs Hallahan Mr Riebel 1nMrCaiania Mrs Henderson Mr D.L. Smith
Mr Cunningham Mr Hill Mr Taylor
Dr Edwards Mr Kobetke Mr Thomas
Dr Gallop Mr Marlborough Dr Watson
Mr Grill Mr Mc~inty MYrLeahy rTeller)

Noes (23)
Mr CJ.Barnett Dr Hanies Mr Strickland
Mr Blaitie Mr Kieradi Mr Trenorden
Mr Board Mr Lewis Mr Tubby
Mr Dradshaw Mr Nicholls Dr TurnibuUl
Mr Court Mr Omodgi Mrs van de Klashorst.
MrCowan Mr Pend&] Mr Wiese
Mr Day Mr Prince Mr Bloffwitch (Teller)
Mr3 Edwardes Mr W. Smith

Pairs
MrM.VLBarnett Mr Minson
Ms Warnock Mr House
Mr Ripper Mr Osborne
Dr Lawrence Mr McNee
Mr Bridge Mr Marshall

Amnendmient thus negatived.
Mrs HENDERSON: I move -

Page 9, lines 21 to 24 - To delete the lines.
Subsection (7) states -
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A question referred to the Director under subsection (6) is to be referred for
determination by a medical assessment panel except in a case co which subsection
(8) applies.

Subsection (8) states that a question referred to the director that relates to certain
disabilities is to be referred to a medical panel. Subsection (8) is a specialised provision.
It relates not to the majority of cases but to a particular group of disabilities with which I
am not concerned at the moment. Subsection (7) refers to all of the cases where there is a
dispute about the 30 per cent. This provision allows no flexibility whatsoever. Our
objection is that the director will have no discretion. If one doctor says the disability is
29 per cent and another says it is 32 per cent, under this Bill that case will have to be sent
to a medical panel.
Mr Kierath: Are not this and the next two amendments tied together?
Mrs HENDERSON: No, they are separate. Let us imagine the situation where the
Australian Medical Association produces the master list, from which is chosen people
who will sit on a panel. Often more than one discipline will be represented on that panel
because of the type of injury involved. In the case of repetition strain injury, which is not
an uncommon injury, there may be on the medical panel a rheumatologist, a general
pratitioner and an orthopedic surgeon if the view is that the RSI relates to the back, neck
and spine. Those specialists will have to be contacted. They are extremely busy people
and have their schedules booked up months in advance. Anyone who has tried to make
an appointment with a specialist knows that one must waft for at least three months. It is
ridiculous to ask these people to come together at the same time on the same day to try a
case where the dispute may be over a mere two per cent. This process will be time
consuming and costly. If the only difference between two doctors is a tiny percentage,
the matter should not be referred to a medical panel. There should be sufficient
flexibility in the system to enable commonsense decisions to be made about such matters.
This provision gives no discretion to the director, who will just comply with the proposed
subsection and send it straight to the panel.
A little later we will refer in more detail to how the medical panels will be comprised.
We will consider who will nominate the disciplines, the practitioners ftrm the
disciplines, how they will be selected and how they will meet. We have a number of
suggestions to make in that regard. However, the Minister should allow a little more
flexibility and be prepared to adopted a cornmonsense approach. The Minister believes
that medical matters should be handled by medical people and legally trained people
should not have a say. If that is the Minister's view, that is fine; he can put it into
legislation. However, one wonders why the Minister is persisting with a provision so
tightly worded as to give no discretion, even if a case involved minuscule variations from
die threshold. Does he want all the panels to meet so that some people will be put off and
not go to the panel? A person may have a certificate from a doctor stating 32 per cent
disability, and another stating 29 per cent. Why does the Minister insist that that person
will go to the panel? This will delay the process and use precious resources.
I am told that the Australian Medical Association is concerned that doctors will not want
to go on the panel as they would rather be in surgery treating patients; I can understand
that. If these doctors are called to mediate on disputes over a two per cent difference,
they will become fed up. They will say, "Blow this for a joke, [ can do things more
satisfying by seeing patients in my surgery rather than deciding such disputes."
Undoubtedly, discretion should be allowed. It should not be a requirement that the
director refer these matters to the panel; it should be a District Court judge who has the
discretion to decide such matters. Our previous amendment was lost, but this proposed
new section refers to a similar kind of machinery which indicates the pathways and
stipulates no discretion. All the other aspects will come into effect, no matter how close
the case is to the threshold. This bureaucratic process is bordering on the; ridiculous.
This section should be deleted and scope allowed for a little commonsense.
Amendmient put and negatived.
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Mrs HENDERSON: I move -

Page 9, lines 25 to 33 - To delete the lines.
This amendment reflects our objection to the whole unnecessary bureaucratic process.
These matters should not be decided in such an arbitrary, step-by-step process. The
Minister must recognise that we are talking about human beings, not machines.
Flexibility and discretion should be allowed and exercised by a person with training in
this area; in the interests of fairness, that person should be a District Court judge. He
should be able to say. 'Mhere is little difference between the medical views. It amounts
to nothing and I will make a determination." That would be preferable to a panel
deliberating and determining the issue.
Amendment put and negatived.
Mrs HENDERSON: I move -

Page 10, lines I to 17 - To delete the lines.
We referred to this proposed new section earlier. This will place restrictions on damages
for non-pecuniary loss. Again, this is arbitrary, unfair and should be deleted. People in
this State have conic to expect a right that if they are injured at work due to employer
negligence, they have a right to argue their case. This right has been enjoyed for close to
100 years. This proposed new section takes away that right. It also stipulates the
maximum amount to be awarded under the system as was outlined when considering
definitions on page 4 of the Bill. The maximum amount is $200 000 for non-pecuniary
loss; however, the most offensive part of this provision is that the maximum damages
may be awarded in only the most extreme cases. This could result in the court believing
it cannot award $200 000 for pain and suffering unless ir is absolutely convinced it is the
worst case that could possibly come before it. No matter how badly one is injured, one
can always imagine something a little worse. Undoubtedly, this will be seen as some
kind of directive to the court regarding the scaling of damages awarded by comparing the
maximum amount with the worst possible scenario. This is an artificial means of
controlling damages awarded by the court for non-pecuniary loss.
When we last debated this point the Minister said that that was not his intention.
However, he made a point of great significance: He said that he just wanted to ensure
that the courts did not award more to make up for these changes. I think that is a
disgraceful thing for the Minister to say. In other words, in case the courts start saying,
'"We don't like these new provisions; we will make up for the fact that the people are
treated unfairly under the system and as a general principle we will start awarding
slightly more damages." the Minister will make sure that that does not happen. He will
close up that possibility and he will issue a clear directive to the court that $200 000 is
the maximum, the cap, and it will be able to be awarded only in the most extreme cases.
When I asked the Minister in the debate earlier to tell me how many cases he knew of
where people had been awarded $200 000 or more for non-pecuniary loss, he told me that
he did not know of any - not one. He thought there had been some in the motor vehicle
area, but he did not know of any in the workers' compensation area. I am no expert, and
I do not know how many there have been in the past 10 years. However, I do know that
it has not been a problem and people have not complained about it. It smacks of
vindictiveness. It is not a problem. The courts are not awarding extravagant amounts.
The only people likely to be affected by this are quadriplegics and tetraplegics. Why
punish those people? The people who have been most robbed of their enjoyment of life
are being disadvantaged by this clause. They are being singled out to be treated badly.
Why? What have they done to deserve this treatment? The Minister agreed earlier today
when we discussed this that these are the only people who are likely to be affected. Yet
he puts a provision into t Bill which makes it difficult for them if a court were to
decide that in their circumstances, their pain and suffering was so bad that they should be
awarded more than $200 000. In my view the court would probably have to find that
their total loss of enjoyment of life, their total loss of amenity, their quality of life was so
destroyed and their constant pain was so great to be awarded more than $200 000 - and
they should get it,
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This is miserly and vindictive in the exoerne. I hope the Minister is prepared to front up
to the families of those people when they go to court to seek their damages and axe told
by the judge. "If there was not this cap I would give you either $220 000 or $230 000."
The difference between those figures and the $200 000 which the judge is constrained to
give them may make the difference between their staying home, having had their home
adapted, or going into an institution. When we talked yesterday about the method of
indexing this figure. we determined that the method was likely to be less than what is a
reasonable sum that reflects changes in the value of money. It was linked to a very
narrow segment of the earnings in the population. It is likely that this $200 000 will
decline in value in real terms. It will not increase. In a few years that $200 000 will not
have moved at all; it will be worth considerably less for people who might get damages
in that amount of money.
When we asked the Minister why he did this, having looked at its effects, lhe said, "Some
other States have done it when they have brought in this legislation." But is this a good
reason? It is not a problem. It will affect the more disadvantaged people in terms of
injury in the whole State. When asked that question the Minister said, "Some other
jurisdictions have done this when they have introduced this sort of legislation."
Mr Kierath: You are repeating the same argument.
Mr Bloffwitch: We have heard it only 40 times before!
Mrs HENDERSON: Does the member for Geraldton agree with this? Does he think this
is a good move?
Mr Bloffwitch: If we remember that it is a fund and there is a limited amount of money
in it, exactly as the Minister as explained, it all seems perfectly logical to me.
Mrs HENDERSON: Does it?
Mr Bloffwitch: It does, indeed.
Mrs HENDERSON: I hope that if the son or daughter of any of the constituents of the
member for Geraldton becomes a quadriplegic or a teiraplegic after a car accident that
the member will explain to them when they go to court why there is a cap of $200 000
when awarding of damages -

Mr Kierath: This is workers' compensation, not third party. Remnember?
Mrs HENDERSON: I had forgotten that the Minister has stopped people claiming for
accidents that occur when they are travelling to and from work. If a courier who is
travelling within his employment has an accident through no fault of his own and gets to
court and the judge makes the comment, "I would have given you $250 000 but I can
only give you $200 000 because of the Government; I am sorry about that", maybe the
Minister will dip into his pocket to give the victim the difference.
Mr Blofiwitch: I wonder what that person would do if he claimed under the
Commonwealth, where he cannot get anything. What would the person say ten?
Mrs H-ENDERSON: Is the member saying that under the Commonweath legislation
these people cannot get anything?
Mr Kierath: You are talking about suing under common law.
Mrs HENDERSON: I am saying that this person is operating in Geraldton. If he cannot
claimn through workers' compensation, undoubtedly he can claim through the Motor
Vehicle Insurance Trust. The Minister clearly does not want these issues debated. He
does not think they are worth discussing. We think they ame significant issues worth
discussing. When I sit down the Minister probably will not even bother to get to his feet
to respond.
Mr Kierath: We have already been through this argument - the member for Geraldton
said 40 times. If you raise a new point, I will answer it.
Mrs HENDERSON: Does the Minister believe that it is a good enough reason to put a
cap on damages when the courts ame not awarding excessive damnages, when there has
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been no clamour for a cap and when the only reason given is that some other States have
done it?
Mr Kierath: 'have already outlined all of the reasons we have put a cap on.
Mrs HENDERSON: The Minister said, "In other States in this kind of legislation they
have a cap." I remember it clearly. What kind of a reason is that? We will make sure
that as many people as possible know about those vindictive features in this legislation.
They will haunt the Government between now and the next election. This $200 000 will
over rime gradually decline in value. It will not keep pace with the cost of living. People
will be disadvantaged by this. Whereas awards through the court would normally
progress, this wI act as an artificial barrier to their progression.
Mr D.L. SMITH: Proposed section 93E(4) concerns me, not just because it sets a cap of
$200 000. but because it states that "the amount of damages for non-pecuniary loss that
may be awarded is to be determined by reference to Amount A". The maximum amount
may be awarded only in a most extreme case. Subsection (1) states -

The amount of damages to be awarded for non-pecuniary loss is to be a
proportion, determined according to the severity of the non-pecuniary loss, of the
maximum amount that may be awarded.

The combination of those sounds very much not just like a cap but a progressive
assessment from zero through to $200 000 based on the severity of the non-pecuniary
loss.
I was fearful that would mean that awards that might previously have been made of
$70 000, $80 000 or $110 000 would be assessd downward because the maximum of
$100 000 would be awarded only in the extreme case. As I understood the assurance
given by the Minister to the Chamber yesterday, that was not the case and current awards
below $200 000 would not be affected by this clause. I hope the courts interpret it in that
way and not on the basis that the immediate reading of provisions would suggest.
The member for Thomnlie said that the amount of money that would be saved by setting
this cap was very small and, unfortunately, the Minister was not able to tell us what he
thought those savings would be. We are talking only about a limited number of the
retraplegics and quadriplegics, so it would be a very small number. However, the people
we are tailking about in the main are young people who have been struck down in the
very early stage of their life. In the main they had extraordinary potential in their general
life and in some special arena they have been deprived as a result of the disability caused
by the injury. They have suddenly gone from people with the potential to live a life that
was not only full in the ordinary sense but also full of acclaim for the sorts of people they
were, with very high levels of self-esteem, to a situation where they are in total
dependency. It is miserly and miserable and reflects the nature of this Government that it
should be trying to set this sort of limit in cases of that kind. An absolutely minimal
number of people will be affected, but they deserve all the compassion that society can
offer and if it will add a few cents onto an annual premium to achieve that, then for
God's sake let us pay the few cents and nor leave those people where all they can get by
way of compensation for non-pecuniary loss is the cap of $200 000. More importantly,
the removal of that cap would remove any suggestion of some scaling between zero and
$200 000 for people with lesser injuries but who would have been able to get higher
awards of non-pecuniary damages because they were in excess of the 30 per cent
disability threshold. I have trouble understanding how the courts will approach this
issue.
The only cases which will get to the courts for assessment of the non-pecuniary loss will
be ones that meet the threshold. Clearly in those two cases there will be a fairly high
degree of loss of enjoyment, amenity, and expectation of life, and those other things that
are covered by non-pecuniary loss. Where will the Minister start them off? Normally the
courts would start them off probably in the order of $50 000 to $60 000 for
non-pecuniary loss; or could it be interpreted as zero for someone who has the bare
30 per cent disability? The only people who can get the maximum of $200 000 are the
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most extreme cases, and the 30 per cent disability category. Not even the most extreme
cases, but only the most extreme case imaginable will get the $200 000. Even that could
be changed. The marvel of modem medical science will be keeping people alive in
incredibly desperate circumstances with high levels of support required. The most
extreme case will get progressively worse into ahe future. They are to be compared with
people who have the bare 30 per cent disability or who have been able to get into the
court by virtue of the $ 100 000 threshold.
How will the courts use their current assessment criteria to fit into this section? This is
an afterthought that is not necessary. It will have the effect of reducing all awards for
non-pecuniary loss but certainly it will not provide adequately for those who have the
most extreme discomfort, dependence, loss of self-esteem and levels of pain. To make
absolutely certain of that the Bill contains that silly provision which states that no
entitlement to damages is created by proposed subsections (1) and (2), which are subject
to new section 93D and any other law that prevents the awarding of damages. Why have
that provision in there at all? I do not think either proposed subsection (1) or (2) sets an
entitlement. It sets a process in a cap. Proposed subsection (4) says that an issue as to
the amount of damages of non-pecuniary loss is to be determined by reference to amount
A on the date the determination is made. I can accept that part of the definition. It is
clear that the date of determination rather than the date of the injury determines the
amount of the maximum that can be affected. It is $200 000 now, but with inflation it
will increase and the date of determination is used rather than the date of injury that
determines the amount. Proposed subsection (3) is unnecessary and I absolutely oppose
the principle ensconced in subsections (1) and (2). They are not necessary for what the
Minister is trying to achieve, and they reflect the miserly attitude of this Government to
the rights of citizens at large but the rights of workers in particular.
Mr BROWN: I support the amendment and oppose the provision of the Bill. I question
the logic of this provision. I refer to what the Minister has said about the appropriateness
of this provision. This debate was held when we discussed the amount int the definition
clause. The Minister said the justification for amount A was, firstly, that this will be in
the MVIT Bill. As the member for Mitchell said, that is a bit of circular argument. It is
like saying we will introduce another Bill in another place that will contain a provision.
and for the sake of consistency we will put the provision here.
Mr Kierath: This is the same argument we heard before.
Mr BROWN: We are regurgitating the Minister's argument in support of this provision.
The Minister said that he did not know too many awards over $200 000 except Parr v
Schulz, but he wants to put this cap in because of his fear that the courts may award more
than $200 000. This is a very important piece of legislation; it applies to the people who
are the most severely injured. Despite that, this provision is based on fear about what the
courts might do at some time in the future. It has not happened yet. Courts in this State
have taken an extremely conservative stand on the provision of damages. Here we find it
is necessary for the Parliament to overrule the court to impose a cap because of this fear.
We are told it is of concern to the Government. but what is it based on? Is it logic or
what has happened elsewhere where the courts have gone off on a tangent of their own
and awarded large amounts of money? Is it based on anything at all? The Minister has
not explained that. As I recollect, they were the two real items provided by the Minister
in support of this provision. When weighing up provisions in the Bill one must consider
the pros and cons and work out where the merit lies. There is little logic, if any, in this
provision. There is much stronger logic and stronger argument for the provision to be
taken out. There is no evidence to suggest that the courts have gone off the rails; that
greedy lawyers are manipulating the legal system for quadriplegics and tetraplegics; that
it will provide a huge savings to the system. Using pure and simple logic, the
inescapable conclusion is that this has been included in the Bill for some mindless
reason. It amazes me.
Perhaps one can glean some basis of logic which has not yet arisen; that is, a desire to se
the amounts awarded by the court gradually decrease in real terms. It is likely this
provision will become the law for a number of years. If that is the case it will be indexed
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by the minimum award rates of pay index which, as I mentioned the other day, has not
moved greatly and is unlikely to move greatly in future years. When the courts deal with
these matters, they look at changing money values; they do not work an the minimum
rates index. The one element of logic that might be in the Bill is a desire by the
Government to gradually, surreptitiously, underhandedly, reduce the amount of money in
real terms that is available to the most severely injured people the system deals with, the
quadriplegics and tetraplegics. If that is the rationale for the provision, we can at least
understand it. The Minister should come clean and openly acknowledge that he thinks
those people are getting too much out of the system and consequently he wants to reduce
it. That will be the impact of this section. The Minister should not skirt around the issue
and give limp wristed reasons for the provision; he should say for everyone to hear that
what I have said is indeed the Government's desire. Whatever happens one can then
judge the Government's rationale for moving in this way.
I strongly oppose this provision. It is simply outrageous that this Parliament should have
to move against those people who are the most severely injured. I would have thought
that in this day and age the one thing that we had was some compassion for chose people
who find themselves in a position where their lives and quality of life is significantly
diminished. Fortunately there are not many of those people. It is disgraceful that the
Minister should now be taking this quite callous step. I strongly oppose this provision. It
cannot be justified on the basis of equity or any other grounds.
Mr RIEBELING: I express my total abhorrence of this proposed section. It shows that
all this Minister is trying to do is quite deliberately make the most vulnerable in our
society pay the highest price for the benefits that go to the insurance companies and the
like. Proposed subsection (2) is a unique piece of drafting of the legislation on damages.
It will be almost impossible for a court to come to a decision on a maximum payout
because of the wording. It is designed to ensure that no-one gets the maximum and we
must remember that only those people who have lost 30 per cent of their bodily function
get as far as this. In other words, the people this will affect will be those who are
exceptionally handicapped through no fault of their own. They will have been injured in
workplace accidents where unsafe work practices have caused their extreme condition.
For this Minister to say anything other than this proposed section is designed specifically
to make life more difficult for those most damaged people would be incorrect. I urge
him to amend, if not take out, the secion so that the courts have much greater ability to
allow costs close to the maximum of the scale without having a view to the most extreme
case. It really is a terrible provision which the Minister must re-examine and I hope, if he
has any compassion for the injured workers and their families, amend it accordingly. It is
designed to ensure that workers in this State who have sustained massive injuries will not
be eligible for a huge pay out. In its existing form this provision has dire consequences -
fortunately for very few people - for whom the impact will be dramatic.
Mr D.L. SMITH: The Minister is stony faced and obviously does not intend to respond
to members' questions. I will cite the history of someone who is known to me and I refer
to my late sister-in-law Rosemary Hutton.
Mr Kierath: If you raise a new point, I will answer it, but not if you re-tread old ground.
Mr D.L. SMITH: I want to describe the life of someone who could have been deprived
under this provision of the Bill. When Rosemary Hutton was in her early 20s she was in
the Royal Australian Army Nursing Corps and on her return to Western Australia to
marry her fiance she was involved in an accident on the Eyre Highway and became a
quadriplegic for the rest of her life. She lived in an iron lung and maintained some
enjoyment of life because she eventually learnt to paint with her toes and mouth.
Because of the way in which her home at Floreat Park, and later at Bunbury. was
designed she was able to take an interest in the bird life surrounding Bold Park in one
case and around her home in Bunbury in the other. Through her work as a foot and
mouth artist she was able to produce an ontology of south west birds and was nominated
by her doctor, Dr Lishman, for an Order of Australia. Unfortunately, before that process
could be completed she died of complications arising from the fact that she was living
her life in an iron lung. I know the personal effect and deprivation that her injuries had
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on her, her mother and brother. It is a disgrace that the Minister sits in this place stony
faced and does not respond to the submissions being made by Opposition members on
behalf of people like Rosemary Hutton. The Minister is an unthinking, uncaring,
unrepresentative and irresponsible Minister who does not deserve to have his job.
Amendrnent put and negatived.
Mrs HENDERSON: I move -

Page 11, lines I to 13 - To delete the lines and substitute the following -

(3) If the services are provided or to be provided for 40 hours per week or less,
the amount of damages awarded for their value shall be calculated by reference to
the fair and reasonable market cost of the services provided.

Subclause (3) of proposed section 93F refers to the restrictions on damages for gratuitous
provision of home care services. The Opposition canvassed this issue briefly under the
definitions, particularly "Amount B", which limits the value of gratuitous services.
If people thought it was callous to restrict the damages that quadriplegics and others
could access, then this is an assault on every family that has taken care of a badly injured
person. It is effectively saying that they have no right to receive damages for their
services which they gave freely to look after that injured person, particularly if the
services amounted to a value of less than $5 000.
The Opposition finds clause 4 repugnant, but this part of it provides that the amount of
damages awarded for their value is not to exceed the amount calculated on a weekly basis
at the rate of the amount estimated by the Australian Statistician as the average weekly
total earnings of all employees in Western Australia for the relevant quarter. It is strange
because earlier yesterday the Minister rejected any reference to average weekly earnings
and he said that we must be consistent in this Bill and have changes in the minimum
award rate. This provision is totally inconsistent because avenage weekly earnings will
be the measure used to assess the value of services provided for not less than 40 hours a
week. I am referring to someone who gives their time on a full time basis to care for a
member of the family. What is wrong with the way the courts calculate damages now? I
understand that the courts calculate these damages on the market value of the services
provided. These services will vary according to the kind of injury. The services for
some injuries will be essentially nursing and I know of cases where people have given up
their jobs as fully trained nurses to care for a family member. I suspect that when the
court assessed the market value of that service it would have done so by reference to
what it would cost to hire a nurse. It may have been assessed by reference to how much
the nursing services would have cost had that person gone into a nursing home. The
court may say that there is no reason why the injured person should have a full time nurse
looking after him 24 hours a day simply because he chooses to stay at home and the
amount of damages would be worked out on what it would cost if that person were in a
nursing home. The court will call that the market value and if the injured person chooses
to remain at home, that is the amount that the court determines is reasonable.
The kind of medical treatment required depends on the injury suffered. In some cases the
injured person requires the services of a physiotherapist or perhaps an occupational
therapist. That person may have someone in his family who has those skills and is
prepared to care for him. Why should he not be able to claim an amount which is the
market value of those services? Why are we seeking to change the existing measure?
The Minister did not say anything about this in his second reading speech and I do not
think he said anything about what was wrong with the current method of assessment.
He has included a new method. Is it the Minister's view that this will cause a reduction
in the amounts the courts will award? Is that the meason?
[Quorum formed.)
Mrs HENDERSON: This proposed section seeks to impact on those people who provide
gratuitous services to an injured member of the family for more than 40 hours a week,
and the method of assessment of the value of those services is to be changed. I hope the
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Minister will respond to my question. What is wrong with the current method of
assessment of the value of chose services which I understand the courts have used for
years? In the past the conrt have varied the amounts they have allowed, depending on
the skills of the persons delivering the service. It might be that the people caring for the
injured family members gave up skilled and reasonably well paid jobs. The courts said in
those circumstances there was no reason that the person who was negligent should get
some unfair advantage because a member of the family was prepared to take on this
caring task. Why should the insurance company or the employer who was negligent
receive any benefit from the family members' willingness to do this job? Far many years
the court has allowed this to happen and used a particular measure. The Minister has
used average weekly earnings as a measure, although he decried chat in a former index
when the Opposition sought to insert it. It does not make much sense, because it is
worked out on the basis of the whole population, and we arm referring to people with
particular skills doing particular tasks. I imagine it would be limited to nursing, domestic
work, physiotherapy, massage treatment and the like. A person could require a range of
skills, and might even be professionally trained. I have beard of a number of cases in
which the person taking on that task has acquired the necessary skills at part time
courses. I know of a woman in my electorate whose 19 year old son was severely injured
in a motor vehicle accident. She went to evening classes to acquire the skills needed to
assist his circulation, avoid muscle wastage and so on. Over a period she installed in
their home equipment which would enable him to regain some of his senses. This
woman devoted every hour of every day to that young man who was so badly injured.
She built a special room at the back of her home and, together with Mrends and
colleagues, carried out exercises to try to stimulate and obtain some response from him.
She built a special heated swimming pool and raised a mortgage on her house to pay for
it. I did not see a great deal of difference in her son but she was prepared to devote her
life to him. He was not a workers' compensation case, but the same principle applies.
Even though he eventually died, she gave up five years of her life, during which she did
nothing but look after him. The court has a way of working out the value of a woman
such as that. Under che provisions of this Bill that woman would have her contribution
worked out by reference to the average weekly earnings. I do not believe she was a
trained nurse and she might be better off under this provision. However, I know of cases
in which people who have been trained professionals have taken on this task and given
up their jobs. I am sure those people would be worse off under this provision than by
reference to the market value. In many of those skilled occupations they would expect to
earn more than the avenage weekly earnings in their employment. I ask the Minister what
is wrong with the current method, what outcome he expects, and how will it be different
from the present system.
Mr KIERATH: This provision is not designed to prevent payment, but simply to lay out
the basis for payment. It is consistent with the MYIT provisions, but I assure the member
for Thomlie that it is not designed to reduce the payment. It is to establish a clear basis
for the court; in ocher words, it provides a formula rather than relying on market costs. It
is a direction to the court of how it should be assessed.
Mrs Henderson: Have you had complaints about the way in which the court assesses the
value of those services?
Mr KIERATH: It is not a matter of whether there have been complaints. It is about
establishing a clear procedure for the basis of payment. The member asked her question.
I have given the answer.
Mrs Henderson: Have you had any complaints?
Mr KIERAT-: I have answered the question.
Mrs Henderson: You did not say yes or no. Are the courts confused about how to assess
this?
Mr BROWN: My concern with this provision is that it seeks to establish a maximum
amount that can be paid as an absolute cap. That is of concern to me because the clause
states later that if someone is required to carry out these services for less than 40 hours
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per week, one should use the appropriate divider of one-fortieth of the amount specified.
That seems to me to be a capping provision because it does not deal with, nor will the
court have the capacity to deal with, the circumstance whete a person requires assistance
for more than 40 hours. Why is it necessary to impose that cap? The Minister has
indicated that the Government is looking at consistency in regard to amounts that may be
awarded.
Mr Kierath: Are you not talking about the next proposed subsection?
Mr BROWN: Yes, I am. The next proposed subsection refers to a pro rats arrangement
where less than 40 hours is involved. Will a person who requires assistance for only 10
hours a week receive 25 per cent of the amount? What happens when a person requires
assistance for more than 40 hours? If a person requires assistance for 60 or 70 hours a
week, which will occur in only the most extrordinary or extreme cases, the court will
not have a discretion because of the cap that is imposed by this clause.
Mr Kierath: One would expect a person who needs more than 40 hours' assistance a
week to get paid assistance.
Mr BROWN: The Minister may be right, but I do not know that that will be the case in
every instance. The problem with a legislative cap is that the court will not have
discretion to say that a particular case is unusual and, therefore, there should be an
increase in the amount that would otherwise be provided. This clause could lead to a
significant injustice. Why is it necessary to impose a cap? If the Government wants
consistency, it can simply provide for a rate. That will be one way in which my concerns
can be addressed at the same time as ensuring that there is a consistent approach to the
rate that is paid.
Mrs HENDERSON: I had hoped the Minister would respond to the questions raised by
the member for Morley.
Mr Kierath: I did respond. I will not repeat myself. If you ask new questions, I Will
answer them, but I will not answer the same questions asked in a different form. I said it
was designed, not to prevent payment, but to lay out to the courts a clear basis for
payment.
Mrs HENDERSON: Was the Minister not able to hear that the member for Morley was
talking about a person who requires assistance for more than 40 hours?
Mr Kierath: I answered that. The member said he hoped lhe could take me on trust.
Mrs HENDERSON: The member was fairly gracious in what he said to the Minister. He
said the Minister may be right, and he then went on to elaborate on the question, but the
Minister ignored him. That is no way to deal with a reasonable question. It is a bit like
dhe situation when I asked whether the Minister had received any complaints about the
current system. The Minister's adviser said no, but the Minister could not bring himself
to say no, just like he can never bring himself to admit that he is wrong, so he stood up
and said that this matter is not about complaints. Why cannot the Minister answer the
questions that are put to him? This matter could proceed more quickly were the Minister
being cooperative.
Mr Kierath: I am being cooperative.
Mrs HENDERSON: The Minister is not being cooperative. The member for Morley
asked the Minister some perfectly reasonable questions, to which we would like to have
an answer on record, but the Minister is refusing to answer. We can either assist dhe
Chamber to deal with this matter expeditiously or we can use all our time and keep
asking the same questions in the hope that at some stage the Minister will answer them.
Mr Kierath: If you ask a new question I will give you an answer.
Mrs HENDERSON: The member for Morley asked a question that had not been asked
previously.
Mr Kierath: Sorry; I thought it had. What is the new question that he asked? That is the
sort of silly tactic that you engage in.
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Mrs HENDERSON: it was a genuine question about the fact that assistance may be
given for momt than 40 hours a week. I gave the example of a woman in my electorate
who worked at least 80 hours a week to look after her son.
Mr ierath: I said that if she had worked for more than 80 hours a week, surely she
would have been better off to get paid assistance because she would be paid for that.
Mrs HENDERSON: We are talking about people who choose not to do that. They do
not even have to work 40 hours a week if they do not want to give that free, loving came.
Mr Kierath: So are you saying that I gave the answer but you do not like the answer?
Mrs HENDERSON: No. I am saying it is not good enough to say that those people can
hire someone. What if they do not hire someone? What if they care for people for 60
hours a week and give up their social life and weekends? The member for Morley asked
whether this clause will serve as a cap to prevent the court from recognising that people
are effectively working for 60 hours or 70 hours a week. That is a reasonable question.
Mr ierath: I have already given the answer. A person who works for more than 40
hours a week can get paid assistance. You must look at it in terms of proposed
subsection (2), which states that "No damages are to be awarded for the value of the
services if the services would have been or would be provided to the person even if the
person had not suffered the disability."
Mrs HENDERSON: Will people who do not want to hire someone get the money? Can
people receive the money if they work for 60 hours or 80 hours a week to care for injured
persons?
Mr Kierath: It stipulates clearly the basis of payment if it is not less than 40 hours. I
cannot help it if you do not want to read the clause. It is there. You have made the point.
It is there; I cannot do it for you!
Mrs HENDERSON: I have read the provision, and the member for Morley pointed out
that he interpreted it as putting it back to 40 hours a week. The Minister should not get
agitated.
Mr Kierath: When he did that, I nodded. I thought about it and 1 said, "Yes, you're
probably right, it is imposing some sont of cap, ceiling or limit."
Mrs HENDERSON: The Minister said that it was not. He said that I should read the
proposed section and that they divide it by 40 to get the hourly rate.
Mr Kierath: I give up on you!
Mrs HENDERSON: The Minister is absolutely hopeless; I cannot believe that he does
not make a better effort!
Mr D.L. Smith: Does that mean the Minister will withdraw the Bill?
Mr Kierath: No.
Mrs HENDERSON: Although the courts can use the device to work out the hourly rate,
it should be able to award 60 or 80 hours so long as the person is providing evidence that
such service has been given. The Minister said that the person should get hired help over
the period, If the person chooses to care for someone personally and put in the extra
time, he or she should not be limited to claiming the equivalent of only 40 hours a week.
Mr BROWN: My questions were not answered on the last occasion. I put them gently as
I am a newcomer and not skilled in this work. It seems that little political mileage is
gained in achieving some response unless one goes for the jugular.
Mr Kierath: To save you some time, ask me the question that I have not answered.
Mr BROWN: The Minister did not answer me, but he has since answered the question.
Mr Kierath: Hoist with your own petard! You are playing a game.
Mr BROWN: It will be recorded in Hansard that the Minister answered the question in
an interjection to the member for Thornlie. It was a long time coming. It is like
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everything else: At the end of the day, like getting blood from a stone, the Minister
admits something. When he replied to the second reading debate the Minister finally
admitted that people will be worse off. The comment can be found at the bottom of the
last paragraph of that debate in Hansard. The Minister spoke for an hour and he made
the admission right at the end.
The Minister accepts that this is a cap. Also, there is no justification for that cap. No
evidence suggests that courts are awarding different amounts or that great inconsistencies
have been found. No evidence suggests that this cap is required in any way. It has been
ideologically plucked from the air. Interestingly, after the comments about consistency,
and as a saving grace, what index is used in the Bill? It is the amount estimated by the
Australian Statistician as the average weekly total earnings of all employees in Western
Australia.
Mr K~ierath: That is not an index.
Mr BROWN: It is a measure.
Mr Kierath: We were talking about indices.
Mr BROWN: One is an index, and the index is applied as a limit. This applies a limit as
well. Therefore, it is possible to have different formulas in the one Bill.
Mr Kierath: I never said it wasn't. I said before it was for consistency.
Mr BROWN: We axe getting somewhere now! It has taken a while but we axe making a
little progress. We have an admission that the Bill contains different methods to assess
caps, thresholds and so on. The one saving grace, if there is one - although it will not do
much for people who need the services - is at least we finally have that admission. I am
pleased that the Minister has answered the question and it is on the record. This
proposed section will impact unfairly and in an unwarranted manner on people who
require services which would otherwise be provided by the courts. This provision has no
justification. Nothing has shown that amounts awarded by the courts have been
disproportionate to the services required. Therefore, I am at a loss to know why it is
included in the legislation. It must be for some weird reason beyond my logic.
Amendment put and negatived.
Mrs HENDERSON: I move -

Page 11, lines 14wt 28.- To delete the lines.
This amendment would remove sonme of the measures to which we have just referred and
which we find repugnant. It took a whole series of questions from the member for
Morley to obtain an admission from the Minister.
Mr ierath: In the first case -
Mrs HENDERSON: The Minister has not bothered to respond and I suggest that he shut
up for a while! He answers the things he wants to answer and ignores those he does not.
The Minister has admitted that this proposed section will act as a cap, which confirms our
worst fears. This legislation not only places a limitation on awards for the greatest pain
and suffering, such as with quadriplegics and tetraplegics, but also stops the courts
awarding damages which families can use for caring for other injured members of the
family. That is extraordinary! This provision will ensure that these people cannot
receive payment for more than 40 hours a week service. The Minister commented that
they could hire somebody for 40 hours, but that is likely to cost more.
It is like an earlier provision: The threshold of $5 000 regarding gratuitous services will
mean that if someone wants to care for a family member, he or she will not have
sufficient hours to reach the $5 000 limit. Such people must place injured persons in
nursing homes or convalescent hospitals. This will cost the community more and the
person will not recover as well. I am not sure what the initial problem was which
prompted this provision.
In all the complaints I have heard about workers' compensation in my 11 years in
Parliament, I have never heard a complaint relating to gratuitous service awards made by
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courts. During that time I have had dozens upon dozens of constituents come to me
about workers' compensation matters, including some referred by the member for
Roleystone. He often referred people to me who were from Roleystone which is in the
lower part of my electorate. I have never had one complaint from anyone about this
matter.
We now seek to remove those offensive pants of the division. We object to the whole
clause. We seek to amend that pant which talks about the calculation of the hourly rate
and implies - it is not stated - that there is no possibility of being paid for more than 40
hours a week. The Minister has confirmed that as far as he knows, that is the case. We
see no alternative but to seek to take that out. There. are two different issues here: One is
the issue of the threshold which we debated yesterday and which we also found to be
offensive; the second issue is the method by which the gratuitous services are valued.
Mr Kierath: The pages you are talking about do not contain either of those two. T1he
argument you are running relates to moving on page 11, lines 14 to 28. One relates to the
relevant quarter which is available for fixing it and the other is pro rata. Neither relates
to the argument you are running at the moment.
Mrs HENDERSON: The second relates to how the divisor is used.
Mr Kierath: For less than 40 hours a week.
Mrs HENDERSON: The member for Morley asked a question.
Mr Kierath: That was in the first part.
Mrs HENDERSON: He asked whether the fact that we have this divisor and evcrything
is related to 40 -

Mir Kierath: I have answered that.
Mrs HENDERSON: I know the Minister has- I ask him to listen.
Mr Kierath: Mr Chairman, is this tedious repetition?
Mrs HENDERSON: Not at all.
[Quorum formed.]
Mrs HENDERSON: The Minister implied that these two paragraphs do not relate to the
issue that the member for Morley raised. I put to the Minister that they relate to the issue
exactly. These subclauses. give rise to the divisor. The existence of the divisor gave rise
to the implication that there was no capacity to pay more than 40 hours a week. That was
the issue that the member for Morley raised and which the Minister said he understood
would act as a cap. Because we do not believe there should be a cap, we are seeking to
take out these two parts to ensure there is no such cap, no limit. If people want to take
care of someone in their home for 60) hours a week, they should be able to do so. The
measurement in the legislation obviously requires a divisor - I have no quarrel with that;
nevertheless, if the combination of those three clauses is to provide a limit of 40 hours a
week, obviously we would want to remove them. We do not believe there should be such
a limit.
Amendment put and negatived.
Clause, as amiended, put and passed.
Clause S: Definitions -
Mrs HENDERSON: The next amendment that stands in my name to page 13, line 20
relates to pecuniary loss. We object to pecuniary loss being qualified by the word
"future" so that past pecuniary loss cannot be taken account of. We have had that debate
and do not seek to delay the Committee by having it again. As is the case in another six
or seven amendments standing in my name, I will not move this amendment. I hope that
the Acting Leader of the House takes note of this. I move -

Page 13, line 21 - To delete "$25 000" and substitute "$5 000".
We have before us another major clause in this Bill which deals with those persons who
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weret affected by the cut off that the Minister announced in this Chamber at 4.00 pm on
30 June this year. Now a whole chunk of this Bill relates to those people. It establishes a
whole maze of obstacles which those people - I understand there are about 3 4.00 or
maybe a few more; people have told me that it might be 5 000 - have to negotiate because
their wits did not happen to be in by 4.00 pmn on that day. The first issue that we are
concerned about is that those people - the only thing they did wrong was that their lawyer
did not happen to lodge their writ before the deadline announced by the Minister - will
now have to show significant damage. Under this clause of the Bill that has been defined
as being damage equal to or more than $25 000. Jr must be damage that has either non-
pecuniary loss or future pecuniary loss. It cannot be past pecuniary loss, only estimated
future and non-pecuniary loss and it must amount to $25 000.
If any member thinks this legislation is complex, that member is dead right. We have
just debated a definition in the previous section of what is a serious disability. We have a
30 per cent threshold, a $100 000 threshold, and now we have another threshold of
$25 000 for another group of people. Each different section of the Bill has a different
threshold. Different people have to negotiate different obstacles to get any benefits. This
has to be the most complicated Bill I have ever read. The only legislation that comes
anywhere near it is the Commercial Tenancy (Retail Shops) Agreements Act which I
debated with the member for Applecross.
Mr Blaikie: And look what you did with that!
Mrs HENDERSON: The tenants tell me that it is working well. This legislation is
extremely complicated and sets up more obstacles according to the group of people who
are affected. We object to these 3 000. 4 000 or 5 000 people who are on this register
having to mount this hurdle of significant damage. They did nothing wrong. They were
negotiating with their insurer. They may have been waiting for their injury to stabilise
and they had not lodged their writ. Perhaps, more accurately, their lawyer had not lodged
their writ.
Out of the blue to get to court they must show $25 000 or more damages. We object in
principle to this and we spent some time in relation to earlier clauses debating amonr:
ourselves whether we should oppose these provisions or seek to change them. k,
decided to oppose them in principle, but seek to change them. The reason wic
contemplated so long was evidenced in the attitude the Minister showed. As soon as ;;-
moved to change the threshold he leapt up claiming we supported a threshold. That was
despite the fact that we said that we were totally opposed to it, that it was abhorrent to
everything we believed. As soon as we sought to amend the Bill he said, "You are hoist
with your own petard. You accept a threshold because you are seeking to change it." Let
us get this on the record: We do not believe these people have done anything wrong that
they should have to meet these significant criteria. They were people who had lawyers
who were not the member for Albany and who did not get their writs in on time. They
cannot get through the courtroom door unless they can show significant damages of
$25 000 or more. We are seeking to reduce that to $5 000, but we think it should be nil.
These people who just happen to be cut off by the Minister's deadline may have to wait
years to get their cases heard under this clause of the Bill. I do not know who drafted it,
but he must really enjoy mental gymnastics. it is the most complicated and convoluted
web of pathways and mazes. We are seeking to reduce this significant damage figure
from $25 000 to $5 000 so there is one less obstacle on the way to the court to get their
damages.
Mr D.L. SMITH: Clause 5 is the beginning of the transitional provisions and this
amendment relates to the definition of significant damages. Before dealing with that
issue I will repeat my general view about retrospective legislation.
The CHAIRMAN: I ask the member to talk to the amendment.
Mr D.L. SMITH: I am talking to the amendment to clause 5 in relation to significant
damages.
Mr Cowan: You should be talking about the amendment proposed by your colleague.

5507



Mr D.L. SMiTH: I can relate that to the clause, because the essence of the clause is that
this is retrospective legislation. It is not just simple retrospective legislation but
retrospective legislation which, as the member for Thomnlie. says, has this convoluted
maze which is aimed at giving an impression that somehow or other the effect of this
retrospective legislation is not so severe because we are providing -

Mr Cowan: It has absolutely nothing to do with that.
Mr D.L. SMi'TH: I suggest the Deputy Premier look at the definition clause.
Mr Cowan: The only thing you can talk on is the proposed amendment from $25 000 to
$5 000.
Mr D.L. SNMT: If the Deputy Premier wants to speak on this clause he should get up.
He is not in charge of the Bill. The $25 000 in this instance is a barrier which one must
get over to avoid the retrospective effect of this legislation. Our key objection is the
retrospective effect of this legislation and the only reason we need any of those
transitional provisions is that this Minister is not just wanting to deprive people in the
future after the Parliament has considered it, but he wants to do what he has done by
ministerial announcement. To have done it in that way is described by the Law Society
as abhorrent.
This is the most abhorrent approach to amending the law that I have ever seen. It is made
more abhorrent by the nature of the material that is dealt with by the legislation. The

inister tried to give the impression at the time that although the clients of one member
of Parliament were able to get through the barrier because of the particular circumstances
in which the member found himself, those people who were not so lucky would not miss
out. However, by setting this level of $25 000 the Minister is not doing that. It is just
another of these artificial barriers. I wonder about Parliamentary Counsel's reaction to
the Minister. it is not just a simple matter of the Minister determining policy and then
asking counsel to get on with the drafting. The Minister wants to insert into the drafting
a whole range of new concepts and new procedures. As the member for Thomlie said, in
die main the Bill is just a maze aimed at preventing people from getting what they should
be entitled to, and cenainly something which the Parliament at that time had not
determined that they should be deprived of.
The Opposition is seeking by this amendment to reduce one of the barriers which the
Minister sought to impose by setting the significant damages limit. We know we cannot
defeat the queues of retrospective legislation by this Government. It used to be a
tradition of Parliament that we never legislated retrospectively; it then became that we
only legislated retrospectively in relation to tax evaders and the like. Now it seems to be
a matter of course whenever this Government wants to deprive citizens of their rights to
come in and announce that by proclamation.
Mr Kierath: How come your side introduced retrospective legislation on workers'
compensation previously?
Mr D.L. SMITH: We should apologise for the occasion on which we did it it, but the
frequency with which the Minister's Government turns to retrospective legislation and
the circumstances in which it seeks to use retrospective legislation are despicable and the
whole concept is abhorrent. I have already apologised for introducing retrospective
legislation. The very least the Minister should do is allow this reduction to $5 000 and
not leave it at $25 000.
Mr BROWN: This amendment seeks to reduce the figure appearing in the definition of
significant damages from $25 000 to $5 000.
Mr Bloffwitch: This is the third time we have heard this.
Mr BROWN: It is not unusual to start debate by at least advising people what the subject
of the amendment is. Some people may like to talk about cats and dogs, rainy days and
eventually get to the amendment -

The CHAIRMAN: I anm sure the member for Morley will do that very shortly-
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Mr BROWN: - while others prefer to start with a brief outline of the amendment and
without smart comments to talk plainly and non-contentiously and rake up only a few
seconds of the Parliament's time. One would have thought that was relevant and would
not need any uncalled for or unnecessary inteijections.
Mr Bloffwitch interjected.
Mr BROWN: The member for Geraldcon is exactly right; I agree with that 100 per cent.
We endure him here greatly.
The Opposition's amendment seeks to reduce the amount. This definition appears in
division 2 of the Bill. It concerns those injuries thar occurred before 30 June this year,
but for which no claim for common law damages had been lodged at that time. At the
time of the Minister's statement earlier in the piece the Minister indicated that 30 June
would be the cut off day. However, subsequent to that statement the Minister issued a
further statement allowing for a register to be established which would allow those
people who believed they had a common law claim, but who had not registered chat
claim, to do chat with the Workers' Compensation and Rehabilitation Commission.
Nothing was said, as I recollect, in the Minister's subsequent statement about there
needing to be any threshold which clamants should satisfy, Indeed, no statement has
been issued or rationale given on that point. As I understand it, all we have on the record
about the selection of the $25 000 is contained in the Minister's second reading speech.
On what basis was it selected? It has not been put to the Parliament that there is some
scientific, equitable or other rationale for the assessment of $25 000. In the course of this
debate I would like to know how that figure came to be chosen.
The member for Thornlie has indicated chat the Opposition is principally opposed to any
threshold being established, particularly by what is retrospective legislation such as this.
It will go back to 30 June but more importantly its effect will go back much further than
char because any people who injured themselves six years prior to 30 June and who had
not lodged a common law claim. will miss our unless they can satisfy this provision. This
is a severely retrospective provision covering not a month or two to overcome a minor
anomaly, but a significantly retrospective decision. Even with that retrospectivity a new
hurdle is created with the barrier of the $25 000. The reason for suggesting the
alternative figure of $5 000 be used is that the Minister has said on more than one
occasion chat there is a problem in this area with nuisance claims. The Minister has
commenced that there is a need to prevent nuisance claims particularly where we are
talking about claims that could have been registered previously. He referred previously
to the fact that in Victoria, where people were given the opportunity of lodging claims,
within a very short time the courts were deluged with thousands of applications. The
Minister made that as part of his rationale for bringing in an earlier cut off dare. He also
observed, as I recollect - if 1 do not recollect correctly no doubt he will tell me - that
some of the claims made in Victoria when the cut off dare was announced were simply to
encourage insurers to increase the amount they otherwise may offer. Therefore, if thar is
the Minister's intention, he can avoid the nuisance claims by a much lower threshold.
There was no need whatsoever to adopt a $25 000 threshold to avoid those claims. The
amount of $5 000 achieves that purpose. Although we are opposed to any threshold at
all, the lower figure will give the Minister some comfort and will assist in avoiding any
so-called nuisance claims.
Mr D.L. SMITH: The significance of the definition of 'significant damages" which is
where we are seeking to amend the amount from $25 000 to $5 000 is contained later in
proposed section 13 where -

The CHAIRMAN: I think we have just witnessed a first in Parliament - the silent
interjection! I remind the member for Peel that to do so, even if it is silent, when out of
his seat is highly disorderly.
Mr D.L. SMITH: I have enough trouble hearing interjections or seeing at all, but to see
from behind me is impossible; therefore, I will not respond to the interjection.
The importance of significant damages is outlined in clause 13(1) as follows -
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If proceedings in respect of a clause are continued in the circumstances described
in subsection (2) or (5) of section 11, section 930 of the principal Act has no
operation in relation to the cause.

The effect of this clause is to maintain the line that as long as one follows the procedures
outlined in section 11I of the Act those claims are otherwise debarred under proposed new
section 93D. Clause 13(2) states -

Unless, in the proceedings continued, the court has decided that the disability did
not result from the negligence or other tort of the employer, the affected person
may, at any time, discontinue the proceedings and opt for the improved statutory
benefits.

Most importantly clause 13(3) states -

If the court decides that the relevant employer or insurer is liable for damages but
the damages am not significant damages, no damages are to be awarded but the
affected person is to be taken to have opted under this Division for the improved
statutory benefits.

The net effect of that is that the exemption of proposed new section 93D is completely
lost if the damages are not significant as defined by this definition. The Opposition
understood originally that, provided one went through those processes, all the claims
would escape the effect of proposed new section 93D. The Minister, by inserting a limit
of $25 000, is not keeping his word and he is seeking to impose a further barrier. The
Opposition does not want to do away with that barrier, but to reduce the amount from
$25 00010o $5 000.
Retrospective legislation is bad enough, but to not impose the consequences of that
retrospectivity on those people who go through the due process the Minister will find that
he is erecting another barrier relating to significant damages. It is something the Minister
should recognise as inequitable and unfair. The Opposition's amendment goes some way
to ameliorating the situation.
Mr BROWN: I understand there is no compulsion on the Minister to respond to
members' questions. Perhaps he thinks that the queries raised by the member for
Mitchell and me are so appalling that they do not require an answer.
Mr Kierath: Cooperation works two ways.
Mr BROWN: It is not a matter of cooperation. In the interests of courtesy the Minister
should provide the relative explanations. He may have a great amount of disdain for
some members of the Opposition, but at least he should advise the Committee of the
rationale for these provisions. It might well be the case, as the Minister said, that the Bill
is self-explanatory. However, the Minister should give the required explanations even
though the Opposition may not like them. The Committee will be voting on this clause
which was not explained during the second reading stage, by any public pronouncements
by the Minister or by documents tabled in the House. As the Government has the
numbers, I suppose the Minister can behave arrogantly and not explain the details of the
Bill. Out of courtesy for this place the Minister should explain the basis of the decisions.
Opposition members have been accused of being repetitious. However, sometimes it is
necessary tn be repetitious to try to get the answer. It is a little like cross-examination - it
takes a long time to get to the truth,
Mr IKierath: If you asked a question instead of ranting and raving, I would answer it.
Mr D.L. Smith: The simple question is: Why $25 000?
Mr BROWN: That is right. What is the basis of it? How did the Government arrive at it
and, from the Minister's perspective, what will be the impact of it?
Mr KIERATh: The provisions are only transitional ones. I have already referred to the
practices in other States and have been criticised for doing so. However, the situation
which prevails in other States should not prevail in this State. The people we are trying
to take out of the system are the very people who drove it in the other States. There is a
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comparison between this figure and the $25 000 mentioned in the Trowbridge report.
which was the figure mentioned in relation to doing away with small claims. It had a
monetary relationship to the compensation applicable to the second schedule. It also has
some relevance to the additional benefits which have been backdated to 30 June. We are
trying to get a monetary figure on the value of those.
Mr D.L SMITH: The Minister has not explained what savings will be achieved by
setting the proposed limit of $25 000. Surely there have been some actuarial calculations
and someone has been through the claims which have actually been made. Surely the
Minister can identify how many claims there were, how many will be knocked out by this
limit and what is the saving that he expects to make by setting this limit.
Mr BROWN: I am pleased the Minister has given some explanation. I have read the
Trowbridge report and it concentrates not on $25 000. but on 25 per cent.
One might say that as 25 per cent of $100000 is $25 000, it is a logical figure. With
respect, that does not equate because Tmowbridge was talking about a 25 per cent
impairment threshold which, of course, is quite distinct from the $25 000 figure in this
Bill. The two have very significantly different implications. I am a little at a loss to
understand what the Minister has now said.
I am also somewhat concerned about the relationship with the second schedule increases.
I do not know that that automatically sits in one. I note that the transitional provisions
allow injured workers to move from the existing provisions of the second schedule to the
proposed new schedule, but I do not know how that directly relates to this threshold.
Although it might be argued that there is some relationship, I cannot see a clear
relationship between the two. In any event, the one thing that the Minister did not
address in these two matters was the issue of the Opposition's amendment. That
amendment proposes not to remove the threshold but to provide a threshold of $5 000.
That is not an insignificant amount and it would mean a number of common law claims,
and potentially those at the margin about which the Minister was concerned, would be
struck out as a consequence of providing that level of threshold. Given the rationale that
has been used for the $25 000, is it not better on reflection to apply the $5 000 that the
Opposition has proposed? Furthermore, there is an argument for that in equity; that is,
we are dealing here with people who were injured before the announcement, so this is
fully retrospective. It applies to people injured at work prior to 30 June and with no
knowledge that their potential claims would be affected in any way. Given that situation,
and also the need to treat retrospective legislation very carefully, it seems that the $5 000
threshold would overcome the concerns the Minister and the Government have about
nuisance claims, and at the same time would not require people with a reasonable claim
to overcome a substantial barrier.
Mr ICIERATH: The amount of $5 000 is not reasonable in this circumstance. I thought I
made that very plain so I do not see why the member is re-treading it. It is completely
unacceptable and unreasonable. The member mentioned the relationship to the second
schedule. He of all people should know there is no second schedule benefit for back
injuries under the existing system. They have been added. If the member has been
following my public comments on this matter, he will know I have said - these figures
are provided by the industry - that the cost of defending a common law claim and
succeeding in the defence - I refer to legal costs and all other costs associated with the
defence - is between $20 000 and $25 000. There is another reason for the level set. It is
not a major factor, but 30 per cent of $88 000 is roughly $26 000.

Division
Amendment put and a division taken with the following result -

Ayes (10)
Mr Brown Mrs Henderson Mr Taylor
Mr Catania Mr Kobelke Mr Leahy (Teller)
Mr Cunningham Mr Marlborough
Mrs Haiwiban Mr D.L Smith
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Noes (22)
Mr Blaikie Mr Johnson Mr Trencrden
Mr RoaM Mr Kiemath Mr Tubhby
Mr Bradhaw Mr Lewis Dr Turnbull
MrCourt Mr Nicholls Mrs van de Kiaskorsi
Mr Cowan Mr Omodel Mr Wiese
Mr Day Mr Pendal Mr Blotfwitch (Teller)
Mrs Edwardes Mr Prince
DrNamnes Mr W. Smith

Pairs
Dr Edwards Mr Osborne
MrfBridge Mr House
Ms Warnock Mr McNee
Mr Grill Mr Ninson
Dr Lawrenc Mr Marshal

Amendment thus negatived.
Mr D.L. SMIT: Now that we have lost that amendment, I have the opportunity of
offering the Chamber some general comments about other parts of ths clause which
concern me. The reason for this division is that this Government has made this
legislation retrospective, in a manner which is impossible to understand. Not just is this
legislation retrospective in the ordinary sense, but also it wipes out all claims which were
not filed prior to I July 1993. We know already that the clients of one member of this
Parliament were successful in lodging claims and in avoiding the retrospective effect of
this legislation.
Mr Blaikie: You are going into a general debate. You are not addressing the clause.
Mr D.L. SMITH: I am, because the clause is about the transitional provisions to deal
with those claims that escape that recrospectivity.

Point of Order
Mr KIERATh: The amendment that was moved was to page 13, line 21, and I
understand that in the Committee stage we cannot go backwards, so all that the member
can refer to is from line 22 onwards.
The DEPUTY CHAIR.MAN (Mr Johnson): You are right to some extent. The member
for Mtchell can talk to the clause but he cannot move an amendment to any earlier part
of the clause.

Mr D.L. SMIT: I am not seeking to move an amendment.

Committee Resumed
Mr Lewis: You are being tedious and repetitious.
Mr D.L. SMITH: I cannot see how I amn being tedious and repetitious when I have been
on my feet for less than a minute. This is the first time tonight that we have dealt with
the retrospective issue.

Mr Kierath: You have raised it in almost every speech.
Mr D.L. SMITH: I have not. The only time I have mentioned it tonight was in regard to
the $25 000 and the $5 000 and the effect of the definition of "significant damages". This
clause provides some definitions which deal with the issue of retrospectivity. I find
abhorrent no: only retrospectivity as a general principle, but also the fact that one
member on the Government side was able to get his clients through the threshold but the
population at large was not. Because of the inequity of that situation, the Government
should have dropped this retrospective line which is preventing other people from
making claims. We are talkcing about people who have been injured over the last six
years as a result of the negligence of their employers and who have been deprived of their
only asset. It would be ba enough to remove that right prospectively, but to do it
retrospectively and to allow that inequity to develop is just shameful.
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The transitional clauses which follow these definitions clauses are a maze. They are
extremely complicated and difficult to read, let alone to understand. The definition of
"affected person" is "a person having a notifiable cause". A "notifiable cause" is "a cause
of action that arose wholly before 1 July 1993 in respect of a disability for which,
because of section 93D of the principal Act, damages are prevented from being awarded
other than under this Division". The reason we need those two clauses is that this
legislation is retrospective and that proposed new section 93D removes the rights chat
these people would otherwise have had. Who can understand this kind of gobbledegook?
This is supposed to be a time when we are trying to use modem English and not have this
sort of gobbledegook in legislation.
We have then the additional definition of "preliminary questions" in relation to a
notifiable cause, which means "whether or not a count would be likely to find the relevant
employer or insurer to be liable for damages in an action founded on that cause". That
may mean something to the draftsman, but I assure members that the couns will have a
great time involving themselves in trying to work out exactly what these provisions are
meant to affect. The second part of the definition is that "if the relevant employer or
insurer would be likely to be found liable for damages, whether or not the damages that a
court would be likely to award, but for section 93D of the principal Act, would be
significant damages". That is completely meaningless language that cannot be
understood unless one goes to all of the other clauses in the transitional provisions, to
proposed new section 93D), and to the other definitions clauses.
The definition of "relevant employer or insurer", in relation to a notifiable cause, means
'the employer against whom the affected person has the cause of action or the person
insuring the employer against liability arising out of that cause". Finally, subclause (2)
states that "Unless the contrary intention appears, expressions in this Division that are
used in the principal Act have the same respective meanings in this Division as they have
in the principal Act." Therefore, in order to understand these transitional provisions, one
must read not only this Bill but all of the Workers' Compensation and Rehabilitation Act
as it will be when all of these amendments are put into effect. The reu'ospectivity of this
legislation is abhorrent and the way in which the significant damages limits have been set
is abhorrent because it will provide another unfair barrier in terms of the equity to the
citizens who will be affected by this legislation. The definitions clauses in these
transitional provisions are gobbledegook an~d extremely difficult to understand, and I
think they reflect fairly the state of mind of thiis Minister.
Clause put and passed.
Clause 6: Registration of certain causes of action -

Mrs HENDERSON: I move -

Page 14, line 7 -To delete "1994" and substitute " 1996".
This clause relates to those people who were cut short when the Minister came into this
Chamber and announced his deadline, which put people into a maze from which to claim
damages. I do not know whether any other members did so, but on the day the register
was closed I went to the Workers' Compensation Commission and saw a sight to behold.
About 2 000 people were lining up in queues waiting to put their names on the list to
register. I saw people on crutches and people in discomfort being assisted by family
members.
This provision will mean that if people wish to pursue a common law claim, they had to
register by 5.00 pmn on 29 July. If that did not happen, they could be granted an
extension by the commission by no later than 30 June 1994. The commission must be
satisfied that good reason is given for people not registering by the deadline. Injured
workers who had indicated an intention to pursue a common law claim had not finalised
claims or had writs issued at this time. The only way these people were notified of this
situation was through the iCnister's press release. lHe said chat all those people can
register if they missed out on the deadline and were not lucky enough to live in Albany.
The Minister said he would make an announcement later about that to which people may
be entitled.
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Some people who had commenced damages proceedings might have been overseas or
interstate; they may not read newspapers or watch television. If these people did not hear
about the announcement of curtailed rights, they will not be on the register. The Minister
made a subsequent announcement about giving the capacity to the commission to
determine good reason for injured workers not being registered. However, those good
reasons are not outlined.
If the commission refuses permission, people can appeal to the Minister. I do not know
whether the Minister cannot find enough to do in his day to day duties, but he seems to
have a penchant to be the final court of appeal on a whole range of matters. The Minister
put himself in this position in determining minimum wages within the Workplace
Agreements Bill; that had never happened before as I am aware. We have the Industrial
Relations Commission comprising experts in this field. However, the Minister set
himself up as an appeal body on that occasion as he seeks to do through this clause. He
will be the final court of appeal for those people who claim that their reasons, rejected by
the commission, for not registering were good enough.
Mr Cowan: I think you have the wrong clause.
Mrs HENDERSON: We are discussing keeping a register.
The DEPUTY CHAIRMAN (Mr Johnson): The member appears to be wandering a
little.
Mrs HENDERSON: We are discussing clause 6(3) regarding late appeals for the
register.
Mr Cowan: That is clause 7.
Mrs HENDERSON: I am also talking about good meason for not being registered. The
Minister set a deadline and people can appeal to the Minister. However, the decision is
made in the first instance by the commission. The commission has until June 1994 to
allow extensions for good reason. Neither in relation to the commission's decision nor
the appeal to the Minister - outlined in the next clause - are guidelines provided as a basis
for decisions. If the Minister will exercise that sort of judicial power as the final body for
appeal, we need guidelines on how those judgments will be made. If the commission and
the Minister decide that a reason is not good enough, that is the end of the matter and the
person cannot pursue a common law claim.
I spoke to many people who were queued up at the commission on the day of the
deadline. Some of them were severely injured for whom it has taken five years for the
injury to stabilise. The Minister complains bitterly about common law workers'
compensation claims dragging on. He gives the impression that somehow it is the fault
of the injured person, who should be punished. The Minister does not recognise that
before claiming at common law for an injury, a person must show that the injury has
stabilised and that person will not improve further. For many injuries that takes a long
time. An extraordinary number of back problems involve a series of operations. A
person may have fusion on a couple of vertebrae, followed by fusion on a couple more
once the doctor has seen how the first operation went. That is not unusual. Therefore, it
is not unusual for people to take three to five years before reaching the point of being
ready to take the mailer to court. That is not people being apathetic or failing to be
diligent; it is people being responsible and waiting to see what their permanent residual
injury will be before going to court. Those people will be penalised by this legislation.
The Minister made a press announcement that people should get themselves on the
register. If people did not hear the announcement, did not know it applied to them, or did
not read the newspaper, they will not be registered. If the commission decides that
insufficient reason was given for this, the injured person can appeal to the Minister.
However, what will be a good reason? If a person was travelling overseas at the time, is
that good reason? If a person does not have a good command of the English language
and does not read newspapers, is that good reason? If a person was ill at the time and did
not take much notice of current affairs, is that good reason? If people live a lifestyle
removed from the mainstream - I know people who never buy a newspaper - is that goad
reason?
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What will these good reasons be? Our amendment seeks to extend that deadline. As the
Minister may know, some people only hear about things by word of mouth. Some people
register with solicitors their intention at some future stage to pursue a common law
damages claim but leave it almost dormant because they warnt to check our whether the
injury has a residual effect. That is not uncommon. If people injure themselves at work
and damage their elbow or ankle, the specialist often advises, "It looks okay now. It has
healed up; but I cannot guarantee that in five years arthritis will not develop." That is not
unusual. It is quite common. At that point a number of people lodge their claims just in
case they develop arthritis. I am using that as an example. Something else might not
take as long as arthritis to exhibit itself. Those are the sons of people who are now on the
register. They have until 1994. Some people might have a file in a solicitor's office that
is almost dormant. Perhaps every three or more years those people might ring their
solicitor and say, "Maybe I will not pursue the matter ya ." Perhaps every three or more
years the solicitor -writes to them and says, 'Trhis is just to remind you that you have a file
here. You have put in a notice that you intend at some stage to pursue this if it causes
you a recurrent problem. We are just letting you know that the ile is still hei.."
What about these people who miss out? What will be their opportunity to enable them to
sue their lawyer for not writing to them? Did the Minister expect that the lawyers would
go through all of their files and pull out those that related to people who had dormant
claims and say, "The Minister has just made an announcement; if you want to get your
registration in, you had better hurry up and get down to the commission"? Was that the
Minister's expectation when he made that announcement? What will be the liability of
the Government? The Government made the decision that impacts on the lives of the
people. If it does not take the necessary steps to make sure that everybody knows about
this procedure, what will be the Government's liability? People might miss out on major
damages claims. They are not minor matters. Sonic of the people I saw in the queue at
the commission on the day of the deadline - I saw at least two people who were on
permanent crutches - would have expected a substantial payout.
Mr Kierath: They would probably be over the 30 per cent or $25 000 limit.
Mrs HENDERSON: They might be, and I hope they would be. In any event if they are
not on the register, there is not much hope for them. The time may go by -nd they may
not realise that the rules of the game had changed. They do not intend to do anything to
progress their claim until their condition has reached the final point and by then the
deadline date had passed.
We seek to extend the date to 1996. It gives people two more years to take action. We
find the whole clause repugnant. We would prefer to delete it. We believe that t least
two more years would give some people an opportunity, if they hear from friends in the
normal course of events that they should go onto the register otherwise they might lose
the opportunity to go to court. What is the reason for undue haste? What have thes,.
people done wrong to have their rights cut off so arbitrarily so hat in June next year their
ability to register is closed off'? Some-people might not be back from overseas by J, ne of
next year. Whose job is it to track down these people and write to them? It 7s not
unusual for people to go overseas for more than 12 months.
Mr D.L. SMITH: This subclause arises from the retrospective nature of this legislation.
This very generous Minister, having decided that 1 July 1993 was the cutoff date
originally, then decided he would give people all of 28 days to notify that they had a
cause of action; [ might say not to notify the courts as would be expected for a common
law action, but to notify the commission. However, rather than leave it at 28 days
someone has persuaded the Minister to allow further claims to be lodged between 29 July
1993 and 30 June 1994, provided the commission is satisfied that there is good reason for
notice of cause not having been given until after 5 pm on 29 July 1993.
With a cut off date of 1 July 1993 it is possible that people whose accident occurred on
30 June 1993 could in the past have pursued a common law claim until 30 June 1999 if
they were adults or, if not adults, during the period between 30 June 1993 plus the period
between their current age and when they attain their majority. In my view we should
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have allowed all of those persons who could have had claims under the Statute of
limitations to give notice of their claim until the time when the limitation ran OUL
However, in this context we are asking the Minister to extend it not to 1999, but to 1996
as a form of halfway house, rather than 30 June 1994 as he has decided.
It is appropriate in tbis amendment to refer to some of the circumstances in which people
may not give notification of their claim. The first and foremost reason why people may
not give notification of their common law claim is that they may not be aware that they
have a common law claim. For one reason or another they may never have thought about
it or may have sought advice from the wrong people - people who had no legal training -
and been informed that they did not have a common law claim. This first group of
people may not have notified simply because of their ignorance of the law and how the
law applied to their facts.
The second category of people who may not have notified by that date am those who,
from what they have been told by other People. may have thought that a common law
claim is expensive and applied for legal aid or to the Law Society of WA contingency
fund and been refused, therefore, in view of the cost of the proceedings, they did not
want to pursue their common law claim at that time. Perhaps on the basis of their
understanding of the nature of the disability in relation to the statutory benefits that might
have been available to them, some people might have decided that there was not enough
in it for them to take the risk of going to court and lose. These people might be notified
later that their injury is much worse than was originally expected. They may develop
some osteo-arthritic condition or some consequential change to their physiology in, say.
1995. They may suddenly think that what looked like a claim in 1993 of $30 000,
$40 000 or $26 000 might see it as a $70 000 claim and would certainly be worth their
while to pursue that matter at common law, but they do not get through the gates that are
provided in same of the earlier sections of this legislation.
The third example relates to people who simply did not have the evidenze to establish
negligence prior to 29 July 1993. They might have been to a lawyer in the past and told
him the facts. The lawyer might have said there was a chance of proving negligence but
they would have to prove that the accident happened because of the negligence of the
employer and that would have to be proved in court. The person might have said, "As far
as I am aware it is just my word as to how the accident happened." The lawyer might
have explained that if they went to court the onus is on them to prove their case on the
balance of probabilities in the civil suit and he did not think it would succeed. That
person may have left the office saying, "I will not take that a risk. I will take the
statutory benefits." A year or two later he may be casually talking to someone at his
workplace and find a witness or there is something about the accident that was not
apparent or known to the victim at the time he took legal advice. He wakes up to the fact
that had the lawyer known that when he went to see him two years ago he might well
have had a claim that he could win. That can easily happen in a period of two years
which is now currently provided for. We are asking that be extended to 30 June 1996 so
at least those sorts of categories would have the opportunity of going ahead. Of course, I
raise the question of whether the commission and the Minister - because it is the Minister
on appeal - would regard any of the examples I have quoted as being good reasons for not
having given notice before 5.00 pm on 29 July 1993. The member for Thornlie has
already given to the Chamber a number of examples that she is concerned about as to
whether they would constitute good reason. Would the Minister tell us. in relation to the
amendment we have sought, if those examples would be regarded by him - because he is
the ultimate source of appeal - as being good reasons for that notice not having been
given?
Mr KIERATH: The amendment is not acceptable to us. It extends the time for
registration for a period of two years. That goes against the thrust of the legislation
which is to have a speedy resolution of these claims. They am transitional matters and
therefore it is important to get them tidied up as quickly as possible. The member for
Thornlie commented on getting delays out of the system, but the delays I have been
referring to have been workers' compensation not common law. This provision relates to
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common law claims. Out of the total of 5 100 names on the list, 2 200 have complied
with the requirements. It is probable that many solicitors put in all their clients' names
just to try to protect them.
I will not canvass all of the conditions that may or may not be granted an exemption.
One of the things I learnt when we made three categories - there was no specific reason
for that except that most cases we were aware of fell into those categories - is that as soon
as one defines the limits one gets an ongoing barrage of letters from the legal fraternity
over that. If someone could not have known the cutoff was going on we would allow the
appeal. I hesitate to lay the criteria because as soon as we do that we find people testing
them every other day of the week. It was designed for people who missed out and it
seemed unfair they missed out through no fault of their own. We were trying to limit the
chance for nuisance claims being manufactured. As long as there is a genuine case and
that does not open a Pandora's box for the entrepreneurial legal firm to create a case, we
would certainly grant them a certificate.
Mr D.L. SMITH: One of the elements of the abhorrence of retrospectivity that the
Minister seems to be overlooking is that we are dealing with premiums paid prior to the
announcement. Many employers who took out employers' liability insurance in 1992-93
paid their premiums for 12 months in advance. They paid that premium and the insurer
assessed the premium on the basis of their known potential actuarial liability as
calculated at that time. By virtue of this legislation 90 per cent of those claims which
were envisaged when the premium was calculated will no longer be made. The insurer,
by virtue of the retrospective nature of this legislation, has had a windfall profit
effectively of nearly 90 per cent of premiums paid for employer liability in that period.
That windfall gain is the only thing that will be reduced by extending the period to
30 June 1996.
The only effect of the Minister refusing to accept this amendment is to maximise the
windfall gains that those insurers have made. There is no added benefit to workers
arising out of the amendments through the schedule because the schedule is determined
by the date of the injury and not the date of the determination in relation to the workers'
compensation element. The whole of the saving is available to the insurer. In that
circumstance not to accept the extension to 30 June 1996 is a great pity. We are not
talking about accidents that occur in that period but accidents that occurred somewhere in
the six year period prior to 1 July 1993. We know that when the insurance is taken out it
is calculated on the basis of the accidents which the insurer is told by his actuary might
potentially occur in the year in which the premium is paid. Although many of those
accidents are insured in that year, the insurer knows he will not have to pay out claims in
many cases for more than six years.
Mr Kierath: If they prove negligence they have access to the new benefits; they are
retrospective as well.
Mr D.L. SMITH: That is if they prove negligence, but there is no retrospectivity in terms
of those benefits for those who cannot prove negligence.
Mr K~ierath: Then they never had a case.
Mr D.L. SMITH: When we are talking about the net effect of the gains of the $53m-odd
and one takes out the approved benefits and gets down to a net figure, in relation to the
pool of money -
Mr Kierath: I thought you were asking a serious question.
Mr D.L. SMITH: I am.
Mr K~ierath: Under common law if no negligence is proved there is no liability and no
claim.
Mr D.L. SMITH: That is right. That is what the premium was paid for. The Minister's
argument in relation to the general purpose of this legislation is that there is a net savings
for the insurer which is then redistributed mainly to the workers, some back to the insurer
and some to the employer in terms of future premiums. In this case, Minister, there is no
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improved schedule payments for other workers. The whole of the premium that is
effectively paid for with no risks taken is not a savings to the employer, not a new benefit
to other workers who may not have a negligence claim, but solely a saving for the
insurer. In that situation, whewe the premium has already been paid for a risk which is no
longer applicable at the very least the Minister should give the workers who had an
accident covered by that risk and an injury covered by the premium paid which has been
invested by the insurer -

Mr Kierath: Do you know how the premium rates committee works?
Mr D.L. SMITH: I have same idea; I do not know the detail. But the common nature of
insurance is that the premium one pays this year covers one for all the accidents that
occur in that year and the insurer uses his actuaries to calculate what the premium should
be to cover those claims whenever they are made.
Mr Kierath: It takes into account all the liabilities over five years.
Mr D.L. SMITH: It is calculated as at the date at which the premium was set. These
premiums were set when common law liability was available to everybody, not just the
10 per cent who will continue to be covered under the Minister's gate provisions. That
savings is available to the insurers only and nobody else. The Minister is not providing
for the insurers to repay to the employer part of the premium they have received.
Mr Kierath: I said that I would provide for an early review of the premium rates.
Mr D.L. SMITH: That is prospectively. This year those insurers got the money, but they
do not have the risk. Why should the Minister be so miserly about saying to the insurers
we will allow a few more people to get through the loop set by allowing the notification
to be extended to 30 June 1996? The Minister is not prepared to talk about the kind of
reasonable causes for not having given notice in a prospective sense. He should at least
tell us, since the close off date on 20 July 93, how many late claims have been lodged,
and of those how many has the commission accepted as being good reason? How many
have appealed to the Minister, and of the appeals that have gone to him, how many has
he decided in favour of the worker and how many in favour of the insurer? In relation to
those which have already been decided, what sort of reasons has the commission been
accepting as good reasons and what sort has the Minister been accepting as good reasons
on appeal?
Mr Kierath: The member would know that I cannot handle the appeal until this Bill
becomes law. What a silly question.
Mr D.L. SMITH: The Minister said earlier that 5 100 appeals had been lodged of which
2 200 had been registered. The Minister has been acting on the basis that this legislation
has been in place so why has he not been doing it with the notifications?
Mr Kierath: The member for Mitchell will notice from the statements I have made here
that people have registered with the commission, not with me. I said that 5 100 people
have registered of which 2 200 have complied. None of the others has appealed to me
because there has been no position to appeal to me as yet. The rest of the questions are
totally irrelevant.
Mrs HENDERSON: The Minister said two things this evening which I find quite
extraordinary. I asked him what things would constitute good reasons for people to be
given an exemption from the deadline. He said he would not tell me because, if he did,
people in the community would immediately start challenging him. He said that because
in his press release he classified people into three categories he was challenged by people
who did not fit neatly into those three categories. The fact that he did not draft his
categories sufficiently accurately and clearly -

Mr Kierath: They am irrelevant. They had to do with registration - nothing more,
nothing less.
Mrs HENDERSON: When the Minister talked about registration he gave the example of
the three categories created by him for registration. He said that that created problems
because as soon as he identified the categories, people immediately challenged that. That
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was what led him to the position tonight where he did not propose to tell this Chamber
what he thought were good reasons. Whether the Minister likes it or not, as a Minister he
is accountable to the community.
Mr Kierath: I did not say that. Again you have put words in my mouth. I simply pointed
out that the principal part of the process was to get those people who had genuine
common law claims registered - nothing more, nothing less. They involved people who
naturally fell into those three categories. We tried to do that for groupings so people
could identify with it.
Mrs HENDERSON: Maybe the Minister forgot that when he stood to tell me a list of
what were good reasons he used the other matter as an illustration.
Mr Kierath: I apologise.
Mrs HENDERSON: I do not mind; Hansard will bear that out. The Minister is seeking
to put into this Bill that if people want to appeal they must show good reason. It is not
unreasonable for us to ask what will constitute good reason. It is not good enough for the
Minister to stand up in a petulant way and say he will not say what are the good measons
because if he does so somebody will challenge them.
Mr Kierath: I apologised for that.
Mrs HENDERSON: I am not asking for an apology; I am asking for the Minister to
illustrate those good reasons. What will constitute a good reason and what will not? It is
not for my benefit; the people of this State have a right to know whether it is worth their
while to approach the commission and say that they did not get a chance to be on the
register because of X, Y or some other reason. T'hey should have a reasonable chance of
knowing their chances of success. In every other walk of life where people deal with that
kind of situation they have some idea of what good reasons will be, mainly because they
will have seen the mechanism in effect over a period and will have seen who was
accepted and rejected and on what basis. The Minister cannot just say he will not tell us
what are the good reasons. He is accountable to the Parliament and to the people who
will be affected by this.
On what basis is the commission sitting alongside him going to decide what is a good
reason and what is not if it does not know what is behind the definition? The Minister
has set himself up in the next paragraph as the appeal body. If somebody is rejected by
the commission he can come to him. He will not know on what basis he can appeal or
what is a good or bad reason. It is the most bizarre thing I have ever heard of. How can
the Minister say to people that if they provide a good reason they will get through the
gate, but he will not tell them what is a good reason?
The Minister takes the view that they can find out that good reason when they lodge their
application. That is the kind of "I do not care what the effect is" attitude we have seen
from the Minister in this Committee. He does not want to give the reasons because he
might be challenged. It is not good enough. The member for Mitchell pointed out that
there could be a range of reasons, different from those that I mentioned, why people did
not register. When the Minister made the announcement he said that no-one would be
disadvantaged. The Minister said that the meason he did not set the cut off date based on
when the accident occurred is that he did not want people ronning the system. It is
interesting that a register had to be established. Initially there were 3 500 names on it and
now there are in excess of 5 000. So much for no-one being worse off. Why are those
people so stupid that they do not realise they will be better off if they do not go on the
register?
Mr Kierath: They have been listening to you.
Mrs HENDERSON: In other words, the Minister thinks they are stupid.
Mr Kierath: I apologise for saying that.
Mrs HENDERSON: The Minister can treat the Parliament with contempt.
Mr Kierath: Sometimes you tempt me to treat you with contempt.
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Mrs HENDERSON: People will read the record and they will note the Minister's
responses to reasonable questions.
Several members interjected.
Mr Court: When they read the record they will ask where the Labor Party members were
when the vote was taken. Members opposite could not give a damn.
Several members interjected.
Mrs HENDERSON: Would the Premier like the Labor Party members to be called into
the Chamber?
Mr Taylor: Why are we not sitting on Friday? It is because you don't want the scrutiny
of question time.
Several members incerjected.
The DEPUTY CHAIRMAN (Mr Johnson): Order!
Mr Court: Unless I am mistaken, it is Friday.
Mr Taylor: Don't try your silly tricks.
The DEPUTY CHAIRMAN: Order! I formally call the Deputy Leader of the
Opposition to order.
Mrs HENDERSON: The Premier's remark was uncalled for. When this Chamber dealt
with the Workplace Agreements Act members on this side of the Chamber were
criticised for filibustering because they spoke on each stage of that Bill. Tonight three
Opposition members have carefully analysed the Bill - far more effort than the Bill
deserves from the answers we have received from the Minister. If the Premier wants
more Opposition members in the Chamber to speak to these clauses I am more than
happy to oblige him.
The DEPUTY CHAIRMAN: Order! Is the member going to speak to the amendment?
Mrs HENDERSON: I am responding to the Premier's interjection and I am more than
happy to oblige him by arranging for Labor Party members to return to the Chamber. In
addition, I will arrange for each one of them to speak to each clause of the Bill.
Mr D.L. SMITH: The time limit provided for the original notifications was 29 July 1993.
The Minister has already told the Committee that the total number of claims lodged to
date is 5 100, of which 2 200 have met the category. That was not the question I put to
the Minister. I asked him a question which is relevant to this amendment. The cutoff
date was 29 July 1993 - three months and 24 days ago. I ask the Minister how many
claims were notified between 29 July 1993 and 1 October. Of the claims lodged, how
many has the commission accepted as having given good reason why the notification was
lodged after 5.00 pm on 29 July 1993?
Mr Kierath: I do not accept them; the commission does.
Mr D.L. SMITH: If the Minister listened to me he would answer my question. I will
keep repeating my question as often as I like and as often as members opposite do not
like because it is relevant to this amendment and to this clause. I repeat that the expiry
date for normal notification under this clause was 29 July 1993. This subclause allows
the commission to register a notifiable cause after that date if it is satisfied that there is
good reason for notice of cause not having been given until after 5.00 pm on 29 July
1993. How many claims were lodged between 29 July and 1 October? Of those claims
which were lodged, how many has the commission accepted as having a good reason and
what sort of good reasons for the delay have been accepted by the commission to enable
the late registration?
Mr KIERATH: I wiln ask the member to listen carefully to my answer because I have
told him previously that this is still a Bill. 'Me commission has been maintaining a
register and there am 5 100 names on it. I have already said that that figure includes the
claims that were lodged before and after that date. While the member was speaking I
asked my adviser whether anyone who has applied to go on the register has been knocked
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back. The answer I was given is that no-one has been knocked back, but at the moment
there is no legislative power to do that. Everyone who has applied to go on the register is
on it. So far no-one has been knocked back. Of that 5 100, 2 200 nationally have
complied with the conditions.
Amendment put and negatived.
Mr D.L. SMITH: Clause 6(4) states that the functions of the commission under this
section in respect of a notifiable cause are to be performed within 21 days after the day
on which it is notified of the cause. That is not 21 days after the day on which this
legislation is proclaimed to come into effect. We know the legislation will not come into
effect until well after 21 days of the commission being notified of the cause, because the
cut off date set by this legislation is 29 July 1993. The Minister should not talk as though
this clause is not important and say things are not happening because the legislation has
not been passed. Not only are they meant to be happening, but also if the commission
does not register the cause within 21 days of the notification, it is not doing its job.
I object to this clause in a great variety of ways. Firstly, the commission is doing this
work. These are common law claims, and the commission has bad no role in the past in
relation to common law claims. It has no legislative authority at this stage to act in
relation to common law claims; it has no mandate other than a direction given by the
Minister which he has no authority, and has never had authority, to give because this Bill
has not been passed. By this legislation the Government is setting constraints on the
commission and the people affected which cut them out and obliged the commission to
register before the legislation was introduced in this Chamber. The Minister should not
say that he does not have to answer questions because the legislation has not been passed.
or somehow or other the commission cannot do its job because the legislation has not
been passed. Those are situations which he created because his Premier and Government
believe in retrospective legislation every time when it enables them to cut wages, remove
the occupational health and safety regulations, and prevent employers from being sued
for negligence.
This is a miserable, despicable Government corruptly advantaging its friends as a result
of the premium savings being effected - savings in the order of $13m and $18m. This is
typical of the sort of corruption we can expect from this Government when it comes to
dealing with workers and the like.
Mr Kierath: How corrupt are you?
Mr D.L. SMITH: My corruption is not an issue for this Parliament at this stage.
Mr Court: Yes it is.
Mr D.L. SMITH: What is an issue in this debate is not the sort of innuendo and smear
the Premier talked about rejecting from this side of the Chamber at question time today,
but is happy to share in now; let us deal with the legislation in a ministerial way but not
in the irresponsible way to which we are becoming accustomed from this Government
and this Minister in particular.
Mr Kierath: I am more than happy to answer the questions but when I give answers you
must accept them. You may not like the answers but you must accept that they have been
given.
Mr D.L. SMITH: I remind the Minister of the rules of this debate. For each clause I can
speak three times, and for each amendment I can speak three times. This is not question
time. If I ask a question in my first speech which the Minister does not answer, I am
entitled under the standing orders of this Parliament to ask that question again. If the
Minister does not answer it again, I can ask the question once more. If I choose to move
an amendment, I can go through the same process again. If Ministers of this Government
will not cooperate in providing the answers and explanations we expect with this
legislation, the Government can expect to be sitting in this Chamber until this time of the
morning on many more occasions.
In my view these are common law claims and if anybody were to be given the task of
registering the notification of the causes, it should be the court and not the commission.
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Secondly, it should have been at least a registrar of the court who determined whether he
was satisfied that there was good reason for the notice not being given until after 5.00 pmn
on 29 July 1993. Should the worker be aggrieved at that decision, the appeal should have
been to a judge and not to a Minister who behaves in the destructive way that the
Minister for Labour Relations does with workers' conditions and claims. Reference is
made to a register containing particulars of a notifiable cause. That aspect is not covered
in this clause; is it covered in some other clause? What particulars are required to be
registered? Exactly what elements of each notification are on the register and what is the
form of those particulars? I would appreciate it if the Minister would answer that
question.
MrT Kierath: If I answer the question will you not get up another time?
Mr D.L. SMiTH: If the Minister answers all the question I will not speak again on this
clause.
Mr Kierath: The name of the worker, the name of the employer and the date of the
injury.
Mr DL. SMITHl: And no description of the accident?
Mr Kierath: No, because we can gain that through other methods.
MrT D.L. SMITH: Does the notification have to be in writing or can it be oral?
MrT Kierath: Th'lere has been no gazetted form but we have asked that it be in writing so
that we have a written record of it.
MrT D.L. SMIT7H: Subclause (4) states that the functions of the commission in respect of
a notifiable cause are to be performed within 21 days. What will be the effect of that
registration, and what rights will that registration give to people?
MrT Kierath: It will give them a certificate to go ahead and see whether they meet the
criteria. They need that certificate in order to proceed.
MrT D.L. SMITH: As I understand it, all of the people who have lodged a notification to
date have been registered in accordance with this provision.
Mr Kierath: Yes, but only 2 200 of the 5 100 people who have registered complied with
the various conditions in regard to the affidavits and other things that we require to be
provided at the time.
MrT D.L. SMITH: What was the general reason that so many people failed to qualify?
Mr Kierath: Many law firms just rattled off all of the names that they had on their books
without checking them. In some cases, there were duplications of names. In the end, a
lot of those people did not comply. They still have the ability to comply if they can meet
tl'-, necessary Miteria.
Clause put and passed.
Clause 7: Appeals for registration -

Mrs HENDERSON: I move -

Page 14, line 17 - To delete "the Minister" and substitute "the District Court".
I object strongly to a procedure which sets up a Minister as a final court of appeal and
which gives no guidelines as to how a Minister will make his or her decision. It is
absolutely extraordinary that this Minister should seek to set himself up as the final court
of appeal in so many of these matters. Is the Minister supposed to be some repository of
all wisdom? If the Minister cannot find enough to do in his portfolios, I can give him
some suggestions about what he can do, but he should not set himself up as an appeal
cowlt.
Mr Kierath: I anm not.
Mrs HENDERSON: The Minister is effectively the final appeal from the decisions of the
commission in regard to whether people have good reason for not being registered. That
is not an appropriate role for a Minister.
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Mr Kierath: Even the member for Mitchell realised that the commission will actually do
that. Thbis is an administrative procedure. The commission will do the registration. If
people feel that the commission is not administering the Act properly, and that is what
the commission is there for, and if they are not able to be registered, they can appeal that
process to the Minister. I will, if you like, be keeping a check on the commission.
Mrs HENDERSON: I have read the clause. I know what it is about. It is not an
administrative decision to decide whether someone had good reason not to register in
time. That is not a day to day administrative task. That is a decision about whether a
person's reason constitutes a good reason. If people do flat like the decisions made by
the commission under this legislation, they can appeal to the Milnister. Where are the
guidelines in regard to how the Minister will make his decision? We cannot have an
appeal process that has no guidelines. How wI people know whether it is worthwhile to
appeal? The Moinister will not even tell this Chamber what he thinks is a good meason and
what is not, so how will these poor people who are refused by the commission an
opportunity to register know? The commission will make the decision. It is not an
administrative issue. It is not a matter filling out a form to be put in a letterbox. It is a
matter of the commission saying to a person, "Your reason is not a good and sufficient
reason for us to put you on the register to give you the exemption from the time limit".
That person can then go to the Minister and appeal; and if the appeal is allowed, the
commission will register the cause. It is not unusual for appeals to go to a Minister. The
Minister for Planning deals with appeals all the time, However, he does not deal with
them under this kind of provision. He has guidelines. People know that he assesses
planning decisions on the basis of planning principles.
Mr Kierath: Are you studying law?
Mrs HENDERSON: Yes.
Mr Kierath: I was not aware of this legal point. I have just been advised that if people
do not like my decision as Minister, they can appeal that decision to the District Court-
Therefore, I am not setting myself up as the final arbiter. It is an administrative
procedure to try to simplify things so that we do not clog up the courts.
Mrs HENDERSON: The Minister can seek further advice, but mny understanding - and I
am not an expert; probably my friend the member for Mitchell and probably the
Chairman (Mr Prince) can tell us - that the kind of writ that can be issued for the Minister
is a writ of certiorari, which means that he is not doing the task that he is charged to do.
The Minister not doing his duties is different from the Minister disagreeing with the
grounds on which the commission made its judgment.
Mr Kierath: You're shifting ground. You said I was the final court of' appeal then you
said I was not.
Mrs HENDERSON: I do not accept that the Minister is the final court of appeal on the
substance about which people are appealing. People can go to the District Court and
claim that the Minister is not doing his duty properly. That is a different issue to the one
we axe talking about here. I refer to a person appealing against a decision for which the
commission did not have good reason. The Minister is the final court of appeal on the
substance of that issue. If the Minister wants to be the final court of appeal on this issue -
Mr Kierath: I can never be the final court of appeal.
Mrs HENDERSON: Avenue of appeal -

Mr Kierath: Administrative appeal.
Mrs HENDERSON: It is not administration as it is not filling out a form. It is about
whether a reason is good. If the Minister wants to make himself a final avenue of appeal
on whether a reason is good enough, the least he can do is to provide this Chamber with
some guidelines about how he will make those decisions. Will people be able to come
and make a case to the Minister personally? Must they write a letter, telephone or
whisper a message into the ear of his secretary? The legislation does not say that people
have the right to talk to the Minister. Will he trot to the commission, which will advise
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that the reason given was not sufficient, and upon hearing the reasons given by the
commission, will the Minister say, 'That sounds fair enough to me"? What rights will
people have in making an appeal? Will a form be completed in making an appeal? What
if people want to make an appeal personally? Will the Minister establish a procedure for
them to speak directly or in writing to the Minister? What if a person is not literate, as
that may be the reason that he or she was not registered in the first place? The Minister
in his capacity as the Minister for Multicultural and Ethnic Affairs should have concerns
about people for whom English is not their first language.
Mr Kierath: I do.
Mrs HENDERSON: What happens to them? If people do not speak English will they be
able to speak to the Minister through an interpreter? Those basic questions are not
covered in the Bill. If the Minister were to allow an appeal through a formal appeal
process, these questions would not be asked. That is why we seek to put the appeal
through a proper process which is open and accountable and about which people should
know. If someone wants to make an appeal through a particular avenue, he or she should
know the guidelines which govern that appeal. It should not be a lottery. A letter may
not get past the Minister's principal private secretary. I do not know why the Minister
wants to make himself the final avenue of appeal. The least required of him are
guidelines and a procedure. People making appeals should know on what basis they
should act, otherwise they will have no idea of their chances of success or whether it is
worth making an appeal.
The Minister referred to the avenue of a writ, about which I know little, which alleged
that he had not been doing his duty properly. People should go further and allege that the
Minister is not carrying out his duties.
Mr Kierath: Those are your words, not mine. Many things could be done. It could
involve natural justice. The member for Mitchell mentioned two examples. Why not
confer with him?
Mrs HENDERSON: Why does the Minister not listen? How can people know whether
the Minister exercised his appeal powers fairly if they do not know the procedure? The
Minister referred to natural justice. If people went to the Supreme Court to lodge a writ
with a Latin name, even though they did not know the procedure with which the Minister
should comply, that would be ridiculous.
If appeals were made through a formal process, people would know how to make the
appeal. The Minister claims that this process is transitional and this aspect does not
matter, he says it will affect only a few people. However, for each individual who loses
an appeal, it will be a very important issue. We are here to raise concerns for those
individuals. It is not good enough to claim that because this is a transitional process, and
because a small number of people will be involved, it does not matter. At the end of the
process, these people will feel that they have been unfairly dealt with. Firstly, perhaps
they did not know about the Minister's press release or were not fortunate enough to live
in Albany. These people did not get their names on the register, and they may have their
appeal knocked back even though they do not know on what basis the appeal will be
considered. I hope the Minister will make this known.
Mr DL. SMITH: The reason for the amendment to insert the District Court into the
clause is primarily to take the responsibility away from the Minister. It is unwise to have
the final decision being made by any politician. People will want to see the Minister
personally. As the member for Thornlie said, this appeal provision is lacking in a
number of aspects which may or may not be covered by regulation. I am interested to
know whether the Minister intends to do that. Will he place a time limit in which people
can appeal?
Mr Kierath: We would not like to place a time limit on this. If somebody comes some
time down the trak and claims that he or she did not know about it, we would not want
to close the door.
Mr D.L. SMiTH: On the face of it I presume that this appeal will deal only with the
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appeal to the commission which was not satisfied with the good reason for delay, If it
were read Mnother way, it might be a carte blanche provision. If someone turned up after
June 1994, the commission might not decide to register that person. Will this appeal give
those people an opportunity to be heard?
Mr Kierath: My understanding is dhnt the answer is no.
Mr D.L. SMITH-: The good reason clause contains no criteria for deciding that
determination. Will the Minister be able to use compassionate grounds if a person does
not have good reasons for being late?
Mr Kierath: You are right; it allows me to use any prounds I want to use. As I said
earlier, it was designed only to stop the practice which occurred in other States. As long
as reasonable grounds are involved, people will not get a problem from me. However, if
the matter arises of many spurious claims from one finn, we would look seriously at it.
flat is why it was left so wide.
Mr D.L. SMIT7H: I understand that. I am mare concerned about whether it is wide
enough. Even the Minister came to the same conclusion as the commission that there
was not good reason for being late. But if the personal circumstances were such that it
was a terrible event that a person could not pursue a claim and the Minister felt a great
deal of compassion for that person, is that enough reason for the granting of an appeal?
Mr Kierath: Yes.
Mr D.L. SMIT7H: On my reading it would seem to be wide enough to do that. The only
concern of the member for Thornlie that that gives rise to is the discretion is so wide that
any court would find difficulty in interfering with it unless it camne to a conclusion that a
person had not followed the rules of natural justice. In an administrative procedure of
this kind the courts would not require a great deal of a person in complying with it. It is
an administrative procedure and the courts would not expect people to approach it in a
judicial manner. I guess the member for Thornlie has a concern that there would be no
opportunity for review. That is not something I feel quite as strongly about as she does.
I would have preferred that the lodgment of the notification was to a court and the appeal
was to a registrar of the court, rather than the process that has been adopted. Beyond
that, appeal provisions are there to be taken advantage of. One of the problems with
District Courts and other processes is cost. T1his at least is reasonably accessible.
Amendment put and negatived.
Clause put and passed.
Clause 8 put and passed.
Clause 9: Negotiations with employer or insurer -
Mrs HENDERSON: I move -

Page 15, line 2 - To delete "14" and substitute "60".
Mr Kieradi: I am happy to accept the amendment. The numeral 14 came in originally
with some other drafting. When we inserted the figure 60 in other parts, that 14 remained
in.
Mrs HENDERSON: lamn happy to hear that. I ask the Deputy Premier to note that I will
not even speak to the amendment.
Amendment put and passed.
Mrs HENDERSON: I move -

Page 15, line 3 - To insert after "action" the following -

or when the person's medical condition has stabilized whichever is the
longer

I am extremely pleased that the Minister has accepted the amendment for the insertion of
60 days. It was an anomaly that the insured person had to submit a certificate of
registration within 14 days, whereas the insurer had 60 days in which to decide whether
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to accept or reject that claim. That made for quit a discrepancy. However, there is a
question about whether the medical condition of the person has stabilised. That will
make a very big difference to the date on which the person submits the form. If that
person's medical condition has not stabilised when thac person adopts this procedure, he
will be seriously disadvantaged. If the doctor is, not in a position to make a statement
about what will be the residual or permanent injury, the person's capacity to claim -

Mr Kierath: Clause 9 is in the context of being a voluntary opportunity for the worker to
put the onus on the insurer to accept or reject negligence and to make an offer. If the
worker wants to put the insurer on the spot, it is up to the worker to provide the details
and the time frame. He is not disadvantaged by that. Obviously the person would not be
given a certificate of registration until the condition had stabilised.
Mrs HENDERSON: Is the Minister saying that if one of the workers covered by this
transitional arrangement does not serve the notice on the insurer for a very long time -
longer than the 60 days - that is not a problem? Is there no limitation on that?
Mr Kierath: These provisions are to force the insurance company to make a genuine and
reasonable offer.
Mrs HENDERSON: I understand that. That is in the next subclause where within
60 days the employer must notify the person about the acceptance or rejection of the
claim. The frst part requires the injured worker to take certain action within 14 - it will
now be 60 - days after the day on which that person is given a certificate of registration.
Mr Kierath: Under subclause (2) if a person submits the certificate within 60 days, the
insurance company also has to do that within 60 days. It is a one on one situation. It is
triggeried by the worker.
Mrs HENDERSON: As I read it, the clause will state that within 60 days of the day on
which the affected person is given a certificate of registration of a cause of action, the
affected person may submit to the relevant employer or insurer details of the claim for
damages in respect of the disability from which the cause arose, together with a copy of
the certificate. Is the Minister saying that that may mean the person does not have to do
that within 60 days?
Mr Kierath: Yes.
Mrs HENDERSON: I accept that; it is good. Bearing in mind that these are meant to be
transitional arrangements, what will happen if the person does not submit the certificate
within five years?
Mr Kierath: There will not be any obligation on the insurer to do it within 60 days.
Mrs HENDERSON: Whenever the person submits the claim, when he believes that his
medical condition has stabilised to the point where the final injury has reached its
ultimate point, that is okay - no matter whether it is two, three or four years in the future.
Mr Kierath: That is what has happened in the past. This is only for transitional
arrangements to enable a matter to be dealt with in a short, swift way. If a worker wants
to settle the claim and does not want the insurer to drag it out, he will go through this
process.
Mrs HENDERSON: It is because of that transition that everything else in this clause
gives the clear impression that the intention is to deal with those 5 000 people and
dispose of their claims as quickly as possible.
Mr Kierath: We want to encourage them.
Mrs HENDERSON: The way the Minister has just read this to me, there is no time
limitation on them to take action. Once they have a certificate, those people can hang
onto it for as long as they like and they will not be disadvantaged. At any time in the
future they can front up to the insurer and say. "Here is my certificate; now you have
60 days in which to respond."
Mr Kierath: Tihere are no time limits in this transitional provision. The normal time
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limits under die Statute of limitations would apply. If people can act within 60 days, the
insurance company has an obligation to respond within 60 days.
Mrs HENDERSON: I can understand how they have to respond. My concern is about
the time within which the insured worker has to approach the insurer. I would not have
read it that way, but I am pleased with it.
Mr BROWN: In light of the explanation from the Minister I would like to get his
comments about how subclause (4) relates to subclause (1). Can the Minister tell me
whether he agrees with my interpretation? As I read it, and accepting what the Minister
has said, there is a prospect that an insured worker could be prejudiced in terms of cost if
that person did not get the claim in within the 60 day time frame.
According to subclause (4) that can be taken into account in the awarding of costs. I
accept that the Minister has said the worker can present the certificate within or after the
60 days. However, the injured worker could subsequently be disadvantaged if he did not
put his claim in within the 60 days because he could be liable for costs of the action. If
that is the case, it would be wrong, because it is one thing to know that an injury has been
caused as a consequence of the employer's negligence and a common law claim arises, it
is quite another to know what the value of that claim might be. it could well be that the
value of the claim would be small if the injured worker made almost a full recovery.
Whereas the value of the claim could be quite large if the injured worker did not make a
recovery. The injured worker and his solicitor cannot institute those proceedings until
the injury has been stabilised otherwise they put at risk the question whether they can get
through the barriers which are elsewhere created by the Bill.
Mr Lienat: Earlier I said yes.
Mr BROWN: Did the Minister say there was a prospect that a person could be
disadvantaged because of that?
Mr Kierath: I have been given some advice that this clause was drafted as an incentive
for people to comply with the specified time frame to help matters progress in a timely
fashion. It does not operate against workers who do not voluntarily choose to invoke this
clause. This works against the insurer who fails to reply to the worker within 60 days. It
is not against the worker, but the insurer.
Mr BROWN: That is not clear from subiclause (4), which impacts on subclause (1).
Subclause (4) concerns either party who fails to comply with the time limit.
Mr Kierath: It is talking about the affected person, not just any person.
Mr BROWN: Given the lateness of the hour, is the Minister prepared to put that on
record to at least satisfy my concerns? It is not the intention of subclause (1) as it relates
to subclause (4) to provide any disadvantage to injured workers?
Mr Kierath: I said that. Clause 12(5) states that if an offer is not made as required by
this section or an offer is made but withdrawn, a nil amnount is taken for the purposes of
subclause (4).
Mr BROWN: I am not talking about whether an offer is made.
Mr Kierath: This clause relates to the obligation on the insurance company to make an
offer. The member asked me this before, and I thought I said this before, but I will say it
again: This clause does not work against the worker, but the insurer.
Mr BROWN: If the injured worker does not pursue his claim within the 60 day time
frame and then subsequently pursues it, that will not have a detrimental impact on the
worker in so far as the awarding of costs are concerned?
Mr Kierath: Yes.
Mr D.L SMITHl: I confess I am slightly confused by clauses 9, 10, 11, 12 and 13. The
object of these transitional provisions is provided in clause 13(1); that is, if proceedings
in respect of a cause are continued in respect of subscribed subclauses (2) or (5) section
93D of the principal Act has no operation in respect of the cause. As far as I can see, that
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is the only provision which gives the exemption in relation to 93D). Clause 9 effectively
means that that does not apply, so the court can award damages in that case. Clause 9
seems to have the intention of having the worker lodge the certificate with the employer
or the insurer and then die insurer may or may not make an offer. If the insurer does not
make an offer, that does not seem to have any consequence, and all that is left for the
worker to do is to follow on with the provision of clause 11. Effectively the worker has
60 days in which to lodge the certificate with the employer, who then has 60 days in
which to respond. We have not yet amended clause 11, which requires in effect that the
certificate must be lodged within 90 days of the receipt of this certificate. I will go back
to the original provision, because it is even worse under the amended provision. I know
it is 60 days. but I want to demonstrate that although it was not too good under the
original arrangements it will be worse under the new 60 day period. The worker has 14
days to lodge the certificate, and the insurer has 60 days to respond, so that makes 74
days. The worker is left with only 16 days.
Mr Kierath: He has 90 days.
Mr D.L. SMITH: Is that 90 days after the certificate was given?
Mr Kierath: Yes.
Mr D.L. SMITH: We have now extended it so ir is 60 plus 60. Does the inister intend
to extend that under clause 1 Il(1)(b)? It will not make sense for what he is trying to
achieve. This clause is trying to encourage people to lodge their certificates with the
employer or the insurer, which is to give the employer or insurer the opportunity to make
an offer. The object of that is the hope that the worker will accept that offer.
Mr Kierath: One is the filing of the certificate and the other is the giving of the
certificate.
Mr D.L. SMITH: The requirement is to file the proceedings within 90 days of the issue
of the certificate. What concerns me is that if an employer makes an offer that the
worker accepts, but if for some strange reason the employer does not pay pursuant to that
offer and the worker sues, he does not have exemption from 93D. There should have
been inserted into this clause a provision that the worker chooses to accept that offer for
the purposes of the payment of the amount of that offer. I think the intent under this
section is to try to persuade the worker to lodge a certificate with the employer or insurer.
The employer will ensure then he makes an offer in the hope that the employee will
accept that offer and that will be the end of the matter. My concern is when in a rare
circumstance where for some reason or other the amount may not be paid and the worker
may want to sue for payment of that amount, he does not have exemption by virtue of
that agreement.
Mr Kierath:. They would sue as a debt, or order of the court.
Mr D.L. SMITH: The earlier 93D division includes not only the tort itself but also
contracts under which those cortious damages may be paid, action for enforcement of
contract under which that -

Mr Kierath: It is not a breach of contract, it is a tort.
Mr D.L. SMITH: The tort is what the offer is about. We are now saying the way to
enforce that is to sue pursuant to the contract which is for a payment of the tortious
damages and would be excluded by the early provision. It barred those tortious damages
being claimed pursuant to a contractual arrangement. It is not an issue on which I want
to delay the Chamber unduly. However, I want the Minister to be aware that it does not
say what the worker is supposed to do in relation to the offer. It would have been a
simple matter to say that one of the responses by the worker to the offer is to accept it; if
it is accepted, the amount will be paid within a certain time limit arnd if it is not paid
within that time, section 93D should not apply in that event.
Amnendmnent put and negatived.
Mrs HENDERSON: I move -
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Page 15, lines 23 to 27 - To delete the lines.
This arose out of die issue the member for Morley just canvassed that was, we were
concerned about the possibility chat people would be prejudiced by not acting within the
time limits set out in the firt two proposed subsections. The Mnister has agreed to
extend from 14 days to 60 days the time within which the person may submit the
certificate to the insurer, who has 60 days in which to respond. The Minister has said
that proposed subsection (4) is no: intended to prejudice the worker. I find it very
difficult to see where it refers to the insurer, not die worker, because it refers to the times
specified in this section. I thought it referred to an offer, but it did not. A person could
be either the worker or the insurer. I cannot see anything in those words which gives me
comfort that they apply only to the second part above where the employer or the insurer
has 60 days in which to decide whether to accept or reject liability. Perhaps the Minister
can point to me the Part in proposed subsection (4) which means the proposed subsection
applies only to the insurer and nor to the injured worker.
Mr Kierach: I am advised that it was drafted in that aspect, but the circumstances in
which that would be awarded against a worker by a court is almost unimaginable.
Mrs HENDERSON: I am quite happy to compromise on this. We wanted to delete the
proposed subsection. However, I would be happy if instead of using the word "person",
the Minister used the words "employer or insurer". It would be clear and say exactly
what the minister just said it should say.
Mr Kierath: We would like to consider it; 1 am not flatly refusing at this stage. I do not
think that die time of 4.15 in the morning -

Mrs HENDERSON: The time is not of my choosing.
Mr Kierath: [ am crying to be cooperative and we will seriously consider it. I have also
said that on a couple of other areas we will reconsider.
Mrs HENDERSON: I am more than happy to say that if the Minister makes that change
we will support it.
Mr Kierach: If I were to agree to it. how cooperative would the member for Thornilie be
through some of' the ocher provisions?
Mrs HENDERSON: If the Minister means do we not want to debate them we do; we
spent many hours examining this Bill and we take it very seriously. I have only spoken
to this clause once.
Mr Kierath: I have given you that undertaking.
Mrs HENDERSON: The Opposition opposes the clause because it could apply to either
side.
Mr D. SMiTH: The only person referred to in this clause is the person who has been
given a certificate of registration. The clause states that the affected person must lodge
his claim within 14 days rather than go straight to court proceedings. If he does not, the
court is entitled to take that into account in determining whether costs will be awarded. It
is an unfair penalty against the worker because it does not pass on the same responsibility
to the insurer. If the insurer chooses not to make any offer there is no penalty.
Mr Kierath: The insurer is a legal person.
Mr D.L SMITH: I know that, but one of the objectives is trying to make sense of the
clause. The clause does nor state whether it applies to a person or persons and it does not
give the exact times. Ir is an unclear provision which needs redrafting. The clause only
applies to the person referred to in subclause (1). I do not disapprove of the motive
behind this clause. It is only right that a person who gets a certificate goes to the insurer
or the employer to try to get an offer and settlement without going to court. However, if
a penalty applies to one party for not lodging a certificate it should apply to the employer
or insurer for nor doing certain things within a prescribed time.
Mr Kierath: I put it on the record that it is intended to be both.
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Amendment put and negatived
Clause, as amended, put and passed.
Clause 10: Improved statutory benefits available if liability accepted -

Mrs HENDERSON: I move -

Page 16, lines 2 to 8 - To delete the lines and substitute the following -

10. An affected person shall be entitled to the improved statutory benefits
whether or not they meet the requirement of Division 2.

This is the transitional clause which applies to people who missed out on improved
statutory benefits because of the Minister's deadline. Their names are on the register and
they have to clear certain hurdles to get to the court to claim common law damages.
They must be able to show $25 000-worth of loss and that there was negligence. The
clause states that if liability has been accepted by the employer the affected person can
opt to take the improved statutory benefits irrespective of whether the damages are
significant. The intention of this clause is to try to get as many people as possible to take
the improved statutory benefits and abandon their common law claim.
Mr Kierath: That is right.
Mrs HENDERSON: People should not have to make that decision. It really is a form of
blackmnail.
Mr Kierath: You arm asking me to include further retrospectivity in the legislation.
Mrs HENDERSON. This whole Bill is about retrospectivity. I am asking the inister to
treat everyone equally. Why should people be told that if they abandon their common
law claim they will be given improved statutory benefits? It is nothing short of
blackmail.
Mir Kierath: You were going to be cooperative. The Government will not accept the
amendment. If there was no negligence they were not affected by the 30 June cutoff.
The carrot is for those people who may have had negligence hut did not have more than
$25 000-worth of damages. The Government is not prepared under any circumstances to
make all the benefits retrospective. What it would do is impose an additional benefit that
was not theme prior to 30 June. The member may disagree with that but I ask her to
accept it in a spirit of cooperation.
Mrs HENDERSON: The Minister said that this only applies if there is no negligence.
Mr Kierath: I said if there is negligence.
Mrs H-ENDERSON: That is not what this clause says at all. It is about whether the
insurer accepts liability. The question of whether them. was negligence has not been
tested at this stage. The court is the body which determines whether there was
negligence. It is not a matter which is determined at the point at which the insurer says
he will or will not accept liability.
Mr Kierath: If he accepts liability, he accepts negligence. If he does not accept liability
it does not mean theme was no negligence, flat is what most of these cases are about
when they go to court: The insurer refuses to accept liability and the person who is
making the claim says that he is wrong. If the insurer refuses to accept liability the
affected person can go through the District Court process.
Mrs HENDERSON: I understand that, but he should be entitled to the new statutory
benefits.
Mr Kierath: The court will decide whether there is negligence, and $25 000 -
Mrs HENDERSON: That is at common law; I am talking about the statutory benefits. If
the insurer does not accept liability the affected person will go to the court if his claim
meets the threshold of $25 000. He should also be entitled to the new statutory benefits.
The Minister is punishing these people.
Mr Kierath: You were going to be cooperative. The new statutory benefits were to
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compensate for the loss of common law rights. If negligence cannot be proved under
common law the affected person certainly does not have access to the new statutory
benefits.
Mrs HENDERSON: T'he Minister is making it more complex. People have to make
elections and they will be confronted with these obstacles. I can understand that the
Minister wants to clear the 5 000 people on the register because it would be
administratively inure convenient. It is not fair to offer them a carrot if they will take the
statutory benefits.
Mr Kierath: Please be cooperative.
Mrs HENDERSON: I am and I am entitled to put my view.
Mr Kierath: I am not stopping you from putting forward your view.
Mrs HENDERSON: What more does the Minister expect?
Mr Kierath: You are being repetitive. The member for Mitchell gave an undertaking that
we would get through these four clauses quickly.
Mrs HENDERSON: It is not acceptable to offer people an inducement that fits in with
the Government's desire to get these cases cleared. No-one has said any longer or louder
than the Minister that the Labor Party should have done this when in government. The
Liberal Party went on at least a hundred times about all those years that the statutory
benefits were left to languish. However, the Minister is now saying to this group of
workers that they will not be entitled to the new statutory benefits, even though they meet
all the other requirements, because they have elected to continue with their common law
claims. That will be their punishment.
I appreciate what the Minister said about the offsetting for people in the future. The
Government has said that in future the offset for the increased statutory benefits is that if
people have less than 30 per cent disability they will not get Commonwealth benefits.
But these are people in the transitional arrangement and it is not their fault if they are
caught up in it. Thvey thought they were entitled to pursue their common law clams, and
they did not know there would be restrictions. Giving them the option of taking these
new benefits would be compensation for cutting off without warning their rights
retrospectively to common law damages unless they met certain requirements. Why
should these people be further disadvantaged by having to make this election?
Mr Kierath: They are not disadvantaged, they do not get the new advantages. That is
quite different.
Mrs HENDERSON: They are disadvantaged compared with the position they were in
before.
Mr Kierath: They have exactly the same as they had at 30 June.
Mrs HENDERSON: They were disadvantaged by the Government's announcement
because before that they were able to seek common law damages.
Mr ierath: Not if there is no negligence.
Mrs HENDERSON: This does not say there is no negligence. Just because the insurer
does not admit liability, it does not mean there is no negligence. Every day of the week
insurers deny liability and it is later found that there is negligence. The Minister is
talking nonsense.
Mr Kierath: They can go to the count and it establishes whether there is negligence.
Mrs HENDERSON: That is right. T1hese people had two rights before the
announcement, the right to go to court and obtain damages if there was negligence,
regardless of whether the insurer admitted or denied it. If the court sgreed, they were
entitled to claim damages. They were also entitled to statutory benefits. The Minister
came along, made an announcement, and limited their capacity to get damages. Having
done so, it is fair and reasonable to give them access to the new statutory benefits. Even
if they pursue the common law claims, they must still clear certain hurdles that
Itud4-is
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disadvantage them compared with the situation they were in before the announcement
was made.
Mr Kierath: They still had to prove negligence.
Mrs H-ENDERSON: Of course they had to prove negligence, nobody got anywhere
without proving that. It is irrelevant. The issue is whether they had to clear the 30 per
cent disability threshold and the $100 000 pecuniary toss to get into the court to
determine whether there had been negligence. That was imposed and it had not been
there before. In return, those people should have access to the improved statutory
benefits. The Minister does not recognise that he imposed a burden on those ordinary
people in the community who thought they had a right which had been enjoyed for a
hundred years. The Government set certain qualifications and limitations on that right.
Having done so, it should give these people access to the new statutory benefits to make
up for the qualification placed on their right.
Mr Kierath: I have placed a qualification if there was negligence. If there is no
negligence there is no qualification.
Mrs HENDERSON: Yes, the Government has placed a qualification on them. What has
the Minister said about $25 000-worth of significant injury? That is not based on
negligence.
Mr Kierath: The $25 000 is there only if there is negligence.
Mrs HENDERSON: If there is no negligence, they will get nothing whatsoever under
common law. I do not know why the Minister keeps on about it. It is a waste of his
breath.
Mr Kierath: If there is no negligence, they should not get anything.
Mrs HENDERSON: I am not suggesting that they should. If there is negligence and
they go to the court, a $25 000 threshold is placed on their common law damages claim
in the court that was not there before the announcement.
Mr Kierath: Common law can be used only in cases of negligence.
Mrs HENDERSON: I know that.
Mr D.L. SMITH: The proposed new clause which the member for Thornlie is envisaging
gives the improved statutory benefits only to affected persons, who are defined as
persons having a notifiable cause, which is a cause of action. The range of people who
would benefit from this provision includes only those who believe they have a common
law claim and have gone through the process. The intention is to place before affected
persons going through this process the opportunity at any time to abandon their common
law claim in favour of accepting the improved schedule of benefits. It is especially
appropriate for those persons who do not reach the significant damages level. The
Minister could concede this amendment and not be required to pay extra money to
anyone. The incentive would still be there in a sense because anyone could opt for the
improved benefits at any time rather than start the process, especially if they had a
certificate. They could immediately say they wanted to opt for the improved benefits.
Mr Kierath: It is provided if a person has a certificate. They get the certificate by
acceptance of negligence.
Mr D.L. SMITH: That is not the position at all. The certificate just means a person is
registered. It does not say that liability is admitted.
Mr Kierath: The acceptance of liability by the employer or insurer gives people the
opportunity at any stage of going to the improved statutory benefits.
Mr D.L. SMITH: That is right, but the issue of the certificate does not mean that a
person is an affected person. To be an affected person one must have or believe that one
has a notifiable cause. The only object of the improved statutory benefits provision is to
encourage people who believe they have a cause, rather than go through the courts, or at
any stage of the court proceedings, to opt for those improved benefits. Because the
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member for Thorije's amendment applies only to affected persons - that is, only persons
who believe they have a claim - the Minister will not lose anything by this. When we get
to clause 11, if the employer does not respond within 60 days after the certificate is filed,
the District Court provisions will apply. if the court then finds that any of these other
provisions apply, a person will still have the option of discontinuing and opting for the
improved statutory benefits. The numbers that we are talking about will be relatively
small, from the Minister's own figures. I think the Minister said that 2 200 of the 5 100
people who -
Mr Krierath: I said before that only 2 200 people are on the register. No decision has
been made about liability, flat happens afterwards.
Mr D.L. SMITH: I thought the Minister said that all of the people who had sought
registration had been registered.
Mr Kierath: They had complied with the registration requirements. That does not mean
at this stage that they have necessarily accepted any liability. It just means that they can
negotiate.
Mr D.L. SMITH: I thought the Minister said all 5 100 had been registered.
Mr Kierath: They were put on the register, but only 2 200 met the requirements. Those
people can then apply for a certificate to go and negotiate.
Mr D.L SMITH: But there is no requirement other than registration to get a certificate.
I repeat that the number of people we are talking about in regard to the improved benefits
and the cost of those improved benefits is relatively small.
Amendment put and negatived.
Clause put and passed.
Clause 11: Consequences of filing certificate in court proceedings -

Mr D.L. SMITH: Clause I11 will enable people to continue court proceedings and enjoy
the exemption provided for in clause 13(1). This provision is the only one which enables
people to get such a certificate. Court proceedings must be commenced and the
certificate must be lodged within 90 days.
Mr ierath: Is there any way that we can cooperate to get to the end of clause 16 by
5.00 am?
Mrs Henderson: Will you accept our amendments? Why not agree to accept two of our
three amendments?
Mr Kierath: You do not have any amendments to those clauses. You have a couple of
places where you oppose the clause.
Mrs Henderson: That is our amendment - to delete the clause.
Mr D.L. SMITH: I cannot give an assurance about 5.00 anm. That is in 13 minutes, and it
may take that long to deal with this concern.
Mr ierath: We will remember this next time. You gave me an undertakting and I
thought you were a man of your word.
Mr D.L. SMITH: Mansard will pick up that undertaking, if any was given, so that the
Minister will understand what it was. There is no breach of any undertaking on this side.
Mr ierath: You said at one point that you would be right for these four clauses.
Mr D.L. SMITH: I did not say that. I said I would be right in regard to the four
subiclauses that we were dealing with at that time. Subclause (1) means effectively that
either the court proceedings are under way before the certificate is given, or they
commence within 90 days.
The conjunctive requirement is that for the clause to start at all, the proceedings must
have commenced, and the person has served a certificate of registration within 90 days of
the commencement and given a copy to each party to the proceedings. I am concerned
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that in many cases, because the condition had not stabilised, or some other matter of
evidence is absent, the parties may not be ready to start within 90 days.
Mr Kierach: They could issue a generally endorsed writ and that preserves their position.
Mr D.L. SMITH: A generally endorsed writ could be issued, but proceedings are then
deemed to have commenced and the other side may ask for a full statement of the claim.
If that is not provided, consequences must be faced. A generally endorsed writ only
gives 10 to 14 days, whatever the appropriate period required to file the full writ. It is
compelling people to initiate proceedings before the stage of recovery has been reached
at which proceedings should commence.
Mr ierath: It starts the time clock running. If the position has not been stabilised, the
circumstances of appropriate approval from the court to defer can be gained.
Mr DiL. SMITH: There is no power -
Mr ierath: I am advised that it is not needed.
Mr D.L. SMITH: The Minister is wrong.
Mr Kierath: It is in the rules of the District Court.
Mr D.L. SMITH: This legislation bars any claims not initiated before 1 July 1993 unless
a person passes through the gateways. This provision is the only provision by which a
person can avoid the effects of proposed new section 93D, which bars that sort of claim.
A person will not be saved by any provisions in the District Court rules. The double
requirement to take advantage of clause 13(l) is that one must have commenced court
proceedings and filed the certificate within 90 days of the certificate arising, If those
conditions are not met, none of the conditions of clause I I will arise and, therefore, no
opportunity arises for a certificate to be issued for an exemption under clause 13(1) to
come into effect. For that reason, this clause is improper. It is a further impossible
barrier which will compel people to initiate action before they are ready to do so. Also, if
they can do so without unduly prejudicing themselves in the way I suggest, the other
provisions apply.
If the employer does not respond at all to the certificate, the person is immediately
presumed to be entitled to the improved statutory benefits without proving liability. He
can also continue the proceedings and have the benefit of the exemptions provided for in
clause 13(1). If on the other hand the employer files an application to the District Court
for a declaration of preliminary questions, subclauses (3), (4) and (5) will come into
effect.
Clause 11 (3) states that, if on application by the employer the judge can declare that the
court would be likely to find the employer to be liable for damages founded on the cause,
this division has no further application in relation to the clause. In effect, that is allowing
the District Court to determine as a preliminary question, as a result of filing the
application, the final questions for the court to determine; namely. determining liability.
It is wrong for the court to decide the crux of the action, being negligence or otherwise, at
the preliminary stage. It is certainly wrong if one envisages the issue of whether the
court is likely to find that the employer has been negligent, without undertaking cross-
examination, as it could lead to enormous injustices. It should not be a preliminary
matter at all.
If on the same application by the employer the District Court judge declares that the court
would be likely to find the employer liable for damages, and damages are not significant.
the division will have no further application.
Mr Kierath: Why did you not move an amendment to this clause?
Mr D.L. SMITH: This clause is not really capable of being amended. It does not allow
us to make amendment which gives access to clause 13(l).
Mr Kierath: Are you opposed to the clause.
Mr D.L. SMITH: Yes.
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Mr Kierath: Why do you not move to delete it?
Mr D.L. SMITH: I will run through it with the Minister. The first barrier is the
preliminary question about whether the court is likely to find an employer liable for
damages. If a person gets aver that provision, it is then necessary to prove that the
damages would be significant. If not, it would have no further application unless the
affected person discontinues the proceedings and opts for improved benefits. Clause 10
indicates that improved statutory benefits would be available if liability was accepted.
He has no other option but to discontinue. Subclause (5) states that the District Court
judge declares that a court would be likely to find the relevant employer or insurer to be
liable for damages, and they are significant damages, the person may discontinue or
continue the proceedings and enjoy the exemptions given by clause 13(1).
No other clause says that if for some good reason a person is unable to take the action
within 90 days of the filing of the certificate, or cannot file the certificate in 90 days, he is
entitled to receive the full benefit of the exemption under clause 13(1). The net affect of
that is that both parties must file the certificate within the 90 days. If not there is no
provision anywhere for extending those times. The only provision for extending time is
really in clause 15, which has to do with taking the action.
Clause put and passed.

Progress
Progress reported and leave given to sit again, on motion by Mr Kierath (Minister for
Labour Relations).

ADJOURNMENT OF THE HOUSE - SPECIAL
On motion by Mr Cowan (Deputy Premier), resolved -

That the House at its rising adjourn until Tuesday, 2 November, at 2.00 pm.
House adjourned at 5.01 amt (Friday)
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QUESTIONS ON NOTICE

MIDLAND WORKSHOPS - DOG SPIKES MANUFACTURE
1042. Mr HILL to the Minister representing the Minister for Transport:

(1) How many dog spikes were made at the Midland Railway workshops in
each of the last 10 years?

(2) How many dog spikes were made outside of the Midland Railway
workshops in each of the last 10 years?

(3) What repairs, other than for dies which normally need regular
replacement, have been undertaken on the Midland workshops' dog spike
machine in each of the last three years?

(4) How many people were employed at the Midland Railway workshops in
each of the last three years to manufacture dog spikes?

(5) How many man weeks were required for the manufacture of dog spikes in
each of the last three years?

(6) What was the cost of labour to make dog spikes at the Midland Railway
workshops in each of the last three years?

Mr LEWIS replied:
The
(1)

Minister for Transport has provided the following response -

Financial year.
1983-84
1984-85
1985-86
1986-87
1987-88
1988-89
1989-90
1990-91
1991-92
1992-93
1993 to date

Dog spikes produced at idland Workshops
Unknown (records not available)
Unknown (records not available)
830000
840 000
600000
500000
507 000
854000
617 000
526 000
190000

(2) Prior to the 1992-93 financial year no dog spikes were produced
externally for Westrail. During the 1992-93 financial year 87 376
twisted dog spikes, which could not be manufactured
commercially at the workshops, were purchased externally. There
are presently - 1993-94 financial year - external orders for 438 900
dog spikes of which 135 000 have been received.

(3) Maintenance was carried out on the machine during
break for 1990-91 and 1991-92. The machine was
late 1992, early 1993.

the Christmas
overhauled in

(4) On a full time equivalent basis the information has been assessed
as follows -

1990-91 4.5 employees
1991-92 3.2 employees
1992-93 2.7 employees

(5) 1990-91
1991-92
1992-93

203 man weeks
147 man weeks
125 man weeks

(6) The direct labour costs, excluding overheads, have been estimated
as follows -
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19913-91 $77 170
1991-92 561 325
1992-93 $52 283

TAXIS - ONSLOW SUBSIDY, CHANGES
1083. Mr RIEBELING to the Minister representing the Minister for Transport:

(I) What changes have been considered in the operation of the subsidy in
Onslow to allow taxis to meet the bus service at the highway?

(2) If yes, when did discussions first take place?
(3) Who was included in these discussions?
(4) Did any taxi owners or operators know of the proposed changes?
(5) If so, when?
Mr LEWIS replied:

The Minister for Transport has provided the following response -

(1) The Department of Transport has been liaising with the Shire of
Ashburtoni about alternative transport arrangements or options in
connecting Onslow to the turn-off on the North West Coastal
Highway. One aspect of the discussions has been the extent to
which the transport disadvantaged people in Onslow could be more
effectively catered for if the community had access to its own bus.
operated under the control of a local management committee
responsible for determining the community's overall transport
priorities.

(2) A formal proposal was put to the Shire of Ashburton by the
Department of Transport on 30 June 1993. Since the taxi link
service commenced in May 1991, there have been ongoing
discussions with the shire, community representatives and the local
taxi operators about the extent,-to which it is catering for people's
needs.

(3)-(5) The formal submission referred to in (2) was specifically discussed
with the Shire of Ashburton, although the taxi operators were
subsequently informed around late August 1993.

BEEDON CREEK WHARF - IMPROVEMENTS
1084. Mr RIEBELING to the Minister representing the Minister for Transport:

(1) Is any study to be undertaken to look at -
(a) improving access to Beedon Creek wharf;
(b) extensions to Beedon Creek?

(2) If not, why not?
Mr LEWIS replied:

The Minister for Transport has provided the following response-
(1) Yes.
(2) Not applicable.

HEALTH DEPARTMENT OF WESTERN AUSTRALIA - COMMONWEALTH
FUNDING

Breast Cancer, Early Detection Program Undererpenditure
1099. Mr TAYLOR to the Minister representing the Minister for Health:

Why was the $1.468m set aside by the Commonwealth Government for
national programs for the early detection of breast cancer underexpended
in 1992-93 by $319 999?
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Mr MINSON replied:
The Minister for Health has provided the following reply-
Underexpendicure of the Commonwealth Government funding for the
national program for early detection of breast cancer has occurred for two
main reasons -

(1) Delays in relocation of the coordination unit of the women's
cancer prevention unit. This has resulted in a delay in opening the
screening unit at Mirrabooka.

(2) The prolonged negotiations with the AMA and the College of
General Practitioners that were required before assessment centres
could be included within the program. On taking office I moved
quickly to resolve this matter. The addition of assessment services
to the screening program is now under way.

HEALTH DEPARTMENT OF WESTERN AUSTRALIA - COMMONWEALTH4
FUNDING

Alternative Birthing Services Underexpenditure
1101. Mr TAYLOR to the Minister representing the Minister for Health:

Of the $346 000 made available by the Commonwealth Government to
Western Australia for alternative birthing services why was only $82 000
spent?

Mr MINSON replied:
The Minister for Health has provided the following reply -
The Commonwealth Government's unmatched alternative birthing
services program funding has been available in Western Australia since
1989-90. No funds were expended under this program until May 1993. I
can only assume that the previous Ministers did not share my interest in
this area. I hope that we will see a much greater promotion of this in the
future. Since May 1993, $82 000 has been spent to employ a community
midwife to provide ante and post natal care to Aboriginal women at Halls
Creek and to refurbish the labour ward at Derby Regional Hospital. The
Commonwealth has offered $428 700 to be expended in 1993-94 in
Western Australia. This includes $264 000 rollover from previous years.

WESTRAEL - CAPITAL WORKS PROGRAM
Kalgoorlie to Kwinana Landbridging, Tenders

1103. Mr HILL to the Minister representing the Minister for Transport:
(1) In relation to the Kalgoorlie to Kwinana Landbridging, referred to in

Budget Paper No 4, is it, or has it been, the capacity of the Midland
Railway Workshops to manufacture signals and the other necessary
equipment for this upgrade?

(2) Were tenders called or are they to be called, for the necessary equipment
for this upgrade?

(3) If no, why not?
Mr LEWIS replied:

The Minister for Transport has provided the following response -

(1) The Midland Workshops have never had the capacity to
manufacture the specialised signalling equipment required for this
project. With respect to other equipment - permanent way
materials - required for the upgrade, the Midland Workshops have
in the past had the capacity to manufacture all of the items
required. However, they no longer have this capacity.
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Tenders have been called for supply of six track turnouts.
Recovered signalling equipment will be utilised and die remainder
of other equipment required will be obtained from recovered
stocks held. Some modification of die recovered materials will be
carried out at die Midland Workshops.

WESTRAIL - CAPITAL WORKS PROGRAM
Silene Treatment of Sleepers Projece, Tenders

1105. Mr HILL to the Minister representing the Minister for Transport:
(1) In relation to the proposed silene treatment of sleepers referred to in

Budget Paper No 4, were tenders called for the $4.5m treatment of
concrete sleepers?

(2) If no, why not?
(3) If yes, will the Minister table the tender information?
Mr LEWIS replied:

The Minister for Transport has provided the following response-
(1) NO.
(2) The project is still in the planning phase and tenders will be sought

when a decision has been made on the type of treatment to be
adopted.

(3) Not applicable.
COMMITTEES, PARLIAMENTARY - TRAVEL DESTINATIONS AND COST

Strickland on Overseas Education, Scott on Prep rimzary Program. Tonlinson on Rural
Education, Hoffiman on Devolution, House on Physical Education

1149. Mrs HALLAHAN to the Parliamentary Secretary representing the Minister for
Education:
(1) With reference to the Strickland committee on overseas education, the

Scott committee on the voluntary full time preprimary program, the
Tomlinson committee on rural education, the Hoffman committee on
devolution, and the House committee on physical education, to what
regional, interstate and overseas destinations have these committees, or
individual members of these committees, travelled in the course of their
inquiries?

(2) What was the total cost of each trip?
Mr TUBBY replied:

The Minister for Education has provided die following reply -

(1) Mr Strickland and the executive officer to the study, Mr Bond,
have travelled to Hong Kong as part of the formative study of
international education. The chairman of the rural education
review, Hon Derrick Tomlinson, MLC, travelled to Brisbane on
28129 June and met with officers of the Queensland Department of
Education. He continued to Cairns where he attended a national
conference on distance education from 30 June to 3 July 1993.
Hon Derrick Tomlinson and a committee member, Dr Murray
Lake of Edith Cowan University, visited Sydney, Melbourne and
Adelaide from 11I to 15 October 1993 inclusive. No member of the
Scott task force has travelled to regional, interstate or overseas
destinations in the course of inquiries directed by the task force.

(2) The combined cost for Mr Strickland and Mr Bond was $9 156.
Hon Derrick Tomlinson's visit to Brisbane and Cairns was paid for
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from. his imprest account. The cost of the visit to Sydney,
Melbourne and Adelaide has not yet been finalised.

PULP AND PAPER MILL - SOUTH WEST PROJECT
Feasibility Study, Governem Funding

1182. Dr GALLOP to the Minister for Resources Development:
(1) Will die Government make a financial contribution to the cost of the

feasibility study for the proposed pulp and paper mill project in the south
West?

(2) If so, what will be the extent of that financial contribution?
(3) What is the expected total cost of the feasibility study?
Mr C.J. BARNETT replied:
(1) Yes.
(2) $100 000 per annumn for two years. This contribution is to be funded from

the forest residue utilisation levy under the Wood Chipping Industry
Agreement Act. The levy raises funds which are to be applied to studies
and programns which will add value to wood residues, for example, the
development of a pulp and paper industry.

(3) Not known.
RETAIL TRADING HOURS - REVIEW

1191. Mr HILL to the Minister representing the Minister for Consumer Affairs:
(1) When does the Minister intend commencing the review of retail trading

hours?
(2) Who will conduct the review?
(3) Will increased retail wading hour have an adverse impact on sporting and

other community organisations?
Mrs EDWARDES replied:

The Minister for Consumer Affairs has provided the following reply -
(1)-(2)

Details of the review of the Retail Trading Hours Act and the
methods by which it will be undertaken will be announced shortly.

(3) Evidence will be sought during the review from organisations and
individuals on the likely impact of any changes to the existing
trading hours arrangements.

RETAIL TRADING HOURS - KELLY INQUIRY. RETAIL BODIES
OPPOSITON

1218. Mr HILL to the Minister representing dhe Minister for Consumer Affairs:
(1) Is the Minister aware that retail trading associations in Western Australia

strongly oppose the Kelly inquiry into retail trading hours?
(2) Will the Minister consult widely with all retail bodies before making any

decision on retail wading hours in the future?
Mrs EDWARDES replied:

The Minister for Consumer Affairs has provided the following reply -

(1) 1 am aware that some retail organisations oppose the findings of
the Kelly inquiry.

(2) Yes.
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PILBARA ENERGY PROJECT - BHiP, AGREEMENT TABLING
1227. Mr GRAHAM to the Minister for Resources Development:

(1) With regard to the Pilbara. energy project, will the inister provide a copy
of the agreement reached between the Government and BHP?

(2) If not, why not?
Mr C.J. BARNETT replied:
(1) The State Government is in the process of concluding a formal agreement

with BHP Minerals on the Pilbara energy project. The basis of the
agreement is outlined in the ministerial statement presented to Parliament
on 23 September 1993.

(2) Not applicable.
PILBARA ENERGY PROJEC7 - LEGISLATION INTRODUCTION

1229. Mr GRAHAM to the Minister for Resources Development:
When will the Government introduce legislation to allow for the Pilbara
energy project?

Mr CiJ. BARNETT7 replied:
The Government plans to introduce a Bill to ratify an agreement for the
Pilbara energy project before the end of 1993.

PREGNANT TEENAGERS - RATE
1244. Dr EDWARDS to the Minister representing the Minister for Health:

What is the current rate of teenage pregnancy in Western Australia?
The answer was tabled.
(See paper No 458.1

EXMVOUTHIDEVELOPMENT TRUST FUND) - FUNDS
1248. Mr LEAHY to the inister for Commerce and Trade:

(1) How much money is now available in the Exmnouth development trust
fund?

(2) Will additional funds be made available in the near future?
Mr COWAN replied:
(1)-(2)

The Exmouth trust fund was formally established on I11 October 1993. No
funds have yet been drawn down into it. However, the funding process
created to manage the money while a trust fund was established shows the
following -

Total available 1993-94 $1 062 000
Spent as at 19.10.93 351 279
Balance remaining 1993-94 710 721

INDUSTRIAL RELATIONS LEGISLATION - PUBLICITY CAMPAIGN
1255. Mr ICOBELKE to the inister for Labour Relations:

(1) Further to the Minister's answer to question on notice 999, what was the
dare on which the three companies were approached to quote for this
campaign?

(2) Which company has been awarded the contract, or any part of it?
Mr KIERATH replied:
(1) The thre companies were approached in the first week in July 1993.
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(2) On 9 July 1993 Kelly Monte Corporate Communications, having
successfully quoted against the other two firms, was awarded the contract
to prepare a campaign outline for the promotion of the legislation, to be
used by the Department of Productivity and Labour Relations.

QUESTIONS WITHOUT NOTICE

POLICE - MEMBER FOR WANNEROO INVESTIGATION
357. Mr RIPPER to the Minister for Police:

I refer the Minister to my question and his answer yesterday concerning
the sudden departure of the member for Wanneroo from the Western
Australian Police Force on 14 October 1991. 1 asked the Minister whether
the member, as a CIB detective, resigned immediately after refusing to
answer questions from the Commissioner of Police concerning his
personal finances. The Minister claimed in this House that the member
provided all the answers to those questions.
(1) How does the Minister reconcile his answer with the following

quote from this morning's The West Australian -

Mr Smith was asked to provide financial details to bath
Commissioner Brian Bull and Les Ayton. He refused and
walked out.

(2) Will the Minister stop misleading this House and tell it the full and
total truth about the resignation of the member?

(3) Will the Minister undertake to find out the truth and report frankly
to this House?

Mr WIESE replied:
(1)-(3)

I have reported frankly to the House all the information that has been
passed to me by the Police Department. The information that has been put
forward by the member for Belmont is not the information that has been
provided to me and I cannot confirm what he is saying.

MABO - NATIVE T=TE LEGISLATION, MEETINGS OUTCOME
358. Mr PRINCE to the Premier

I refer the Premier to the Prime Minister's intended legislation on native
title, and the Premier's visit to Melbourne and meeting yesterday with the
Special Minister of State, Mr Walker. Will the Premier outline the
outcome of that meeting?

Mr COURT replied:
The meeting in effect confirmed what my Government has been saying for
months; that is, the Western Australian position had not been taken into
account by the Federal Government when it was drafting this legislation.
During the initial negotiations the Western Australian Government was
invited to some of the meetings, and we outlined our concerns. They were
ignored, and we had Federal Ministers saying that Western Australia's
point of view was wrong. It is interesting that as soon as the Federal
Government has set its package and come out with its so-called national
solution, both the Prime Minister and the Special Minister of State now
agree that Western Australia is die State most affected and that it will
cause delays in the way in which developments are approved in this State.
In other waits, there was good reason for deliberately excluding Western
Australia from the process they were going through; they were able to get
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die support on the broad principle from the majority of the States because
they had nothing to lose in this exercise. They agreed that native title had
been extinguished aver most of New Saudi Wales, Victoria and
Queensland, in Queensland, for example, over 95 per cent of the State.
Therefore, it is not an issue to those States. Exactly the opposite situation
exists in Western Australia. Mr Walker, after our meeting yesterday,
said -

Western Australia has got huge desert areas and mountain areas
that are unused Crown land, living upon that are tribal Aborigines.
practising their customary law.
Most of die native title land in Australia will be in Western
Australia.

He then went on to say -
Well, I agree that there'll be more native tide found in Western
Australia than anywhere else because of the nature of Western
Australia . ..

When the Prime Minister was asked how much of Australia he thought
would end up in Aboriginal hands as native tide land he replied -

Well, a substantial part of the unalienated crown land of the north
western part of the country.

The Prime Minister also agrees that most of that will be in Western
Australia. When asked whether taxpayers were up for big compensation
bills for validating all of those leases, he replied -

Probably a moderately sized one, but over twenty years. It will be
only payable when the leases are validated.

When asked whether that would be hundreds of millions of dollars, he
said -

*... at least that, but over a long period of time.
That is just a stab in the dark of what the compensation could be. The
Federal Government agrees that now it has its package set, Western
Australia is the State that is most affected. However, the Leader of the
Opposition is quite prepared to go along and accept the proposals that
Mr Keating has brought forward. In commenting on my actions she says -

So again I urge him, to do the statesman-like thing, something that
he hasn't yet contemplated, and get behind die Federal
Government legislation.

That is the position taken by the Leader of the Opposition. The Prime
Minister and the Special Minister of State are now saying that we do have
a special problem here in Western Australia. It was only a month or so
ago that Mr Tickner visited Western Australia saying -

So people can sleep safely in their beds in Western Australia and
die whole purpose of my visit here is to set the record straight.

This is the man who was telling us that very few successful native claims
would be made in this State.. He said that my saying that a large part of
this State could be claimed was absolute nonsense. Thai will go down in
history a bit like Mr Dowding saying that WA Inc was dead when he was
in the middle of his Petrochemical Industries Co Ltd deals.

Mr Taylor interjected.
Mr COURT: I had it explained to me in detail yesterday how compensation

would be determined and paid on backyards at Joondalup. So much for
the claims that no backyards were going to have native tidle claims and
that no compensation would be paid. I have had it explained to me how
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that will all work now. I urge members opposite to put Western
Australia's interest first as the Government negotiates this deal. With the
WA Inc deals members opposite, when in Government, showed that they
were prepared to put their own party interests ahead of those of the people
of Western Australia. I hope that in this difficult issue they will put the
interests of this State first and not go headlong into accepting
Mr Keating's proposals.

MEMBER FOR WANNEROO - PROPERTY MORTGAGES, PREMIER'S
DISCUSSIONS

359. Dr LAWRENCE to the Premier
(1) Was the possibility of the resignation of the member for Wannero

discussed when the Premier called the member to his parliamentary office
this morning?

(2) Did the Premier question the member about his stunning confession
yesterday that he had property mortgages totalling $970 000?

(3) Did he satisfy himself that a police officer on a basic salary of about $900
a week would have been able to meet mortgage payments which, at 10 per
cent interest, would have been about $2 000 a week?

(4) Has he satisfied himself that, as a backbencher on an income of about
$1 400 a week, the member can afford mortgage payments anywhere near
that vicinity?

Mr COUTRT replied:
(1) 1 was in Bunbury this morning and I do not think I have spoken to the

member today.
(2) A person's mortgage is none of my business. However, if members

opposite want to talk about people's personal debts and mortgages they
may want to have an open discussion about some of their situations.

(3)-(4) Members' personal borrowings are not my business. I think the Leader of
the Opposition is getting at whether the business activities of the member
for Wannerco are proper. The member's house was bugged and the bug
left in the house and he has undergone a police investigation and been
given a clean bill of health. It is a most despicable thing for any member
of the public to have his privacy invaded by that sort of public inquiry,
ordered by the Labor Government.

Mr DiL. Smith interjected.
Mr COURT: The member for Mitchell has just been told by his leader to shut up.

That inquiry was ordered into the Wanneroo Council and for which the
member for Wanneroo received a clean bill of health. This week the
Opposition has spent thre days investigating the personal background of
a member of Parliament. The Leader of the Opposition has said we
should lift the standards in this place rather than get stuck into people's
personal dealings; yet she is quite prepared to pull someone's name
through the mud. I have had that experience and I know how it works - it
is not a particularly pleasant experience. The matter boils down to the fact
that if the Leader of the Opposition believes the member for Wanneroo,
has done something improper, it is the business of this House to know and
she should tell us.

BOLD PARK - BUSHLAND, REGIONAL PARK AND NO FURTHER
DEVELOPMENT

360. Dr CONSTABLE to the Premier:
i light of the proposed split up of the Perth City Council will the Premier

undertake to allay the fears of the public and honour the public's
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expectation that Bald Park and adjacent bushland will be recognised as a
regional park and not subjected to further development.

Mr COURT replied:
The Government is currently considering this issue. A small Cabinet
group has been negotiating with the owners of the Knightsbridge land and
are close to an agreement. It is the Government's intention that that be
returned to natural bushland. The balance of the land - much
misunderstanding has occurred concerning what is Bold Park and the
endowment land - is of interest to us. If the Perth City Council legislation
is passed, the commissioners will be responsible for that area and will be
asked to make a recommendation to the Government. If it is
recommended that the land not be developed and declared natural bush,
the Government will consider that. The concept of the area being a
regional park appeals to the Government. If the member for Floreat
would like to put her recommendations to the Government it will look at
them favourably. The first step is to get the Knightsbridge land problem
sorted out, and we are close to doing that.

MEMBER FOR WANNEROO - BRADSH-AW, WAYNE, OVERSEAS MEETING
361. Dr LAWRENCE to the Premier

(1) Has the Premier asked the member for Wanneroo whether he met overseas
with the disgraced former Wanneroo Mayor, Wayne Bradshaw?

(2) If not, will he ask him that question?
(3) Would he regard any such meeting as appropriate, given that Dr Bradshaw

is a fugitive who probably accepted a $300 000 bribe as Mayor of
Wannerco? Does he regard such a meeting as appropriate whether it has
taken place or not?

Several members interjected.
The SPEAKER: Order! I have not had an opportunity to look carefully at that

question. It is difficult to grasp all the nuances when questions are read
out for the first time. If the Premier is happy to answer, which he
indicates he is, we will proceed. Yesterday a question was asked which
was pretty close to the margin.

Mr COURT replied:
(1)-(3) It is none of my business who the member for Wanneroo meets overseas,

but it is my business about a few other fugitives that used to be in the
previous Government, who currently live overseas. We are looking for
their cooperation to solve a few legal actions around this town.

Dr Lawrence: Is it appropriate that he should have done so?
The SPEAKER: Order!

INFRINGEMENT NOTICES - DEMERIT POINTS NOTIFICATION
362. Mr W. SMITH to the Minister for Police:

(1) As the Minister will be aware, infringement notices indicate the monetary
penalty. However, if there is a loss of demerit points it does not show on
the infringement notice. Does the Minister intend to do something about
this?

(2) Also, is there a method the Minister could implement to show drivers their
accumulated demerit points when given an infringement notice?

Mr WIESE replied:
(1)-(2) I am aware of the problem, as are most of us as members in this place, to

which the member for Wartneroo makes reference. It has concerned me
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that the demerit points are not shown on the infringement notice, which is
issued on the spot when a person is apprehended for an offence. I have
asked the licensing authorities to bring forward to me recommendations as
to how those demerit points can be shown. It should be able to be done
with no great difficulty.
Another problem in relation to infringement notices and demerit points
has caused me some concern and I am also trying to address that matter.
As people accumulate a tally of points, and it could be above six, eight.
nine or something like that, and getting close to the stage where they could
be at risk of losing their licence -

Mr Court: Nobody here would be in that position.
Mr WIESE: They could be at some risk of losing their licence if they are

apprehended again. I believe those persons should be aware of the actual
tally of infringement points that they have run up over the last three years.
I amn also seeking advice from the Police Department and the Licensing
Department as to how we can effectively and economically - because
there is a very substantial cost in this - notify those persons who are
getting to the stage where they are at risk of losing their licence of their
actual tally of points.
POLICE - MEMBER FOR WANNEROO INVESTIGATION

363. Mr RIPPER to the Minister for Police:
I refer the Moinister to his answers in this House yesterday.

Mr Court: You have demoted him.
Mr RIPPER: This matter concerns the operation of Parliament and privilege.
Several members interjected.
The SPEAKER: Order!
Mr RIPPER: I refer the Minister to his answers in this House yesterday

concerning the police investigations into the member for Wannerno,
including the bugging of his luxury duplex from May 1990.

Mr Court: It is a luxury duplex!
Mr RIPPER: The Premier should a look at the picture.

T'he Minister was asked whether a criminal investigation had been cardied
out before the member resigned from the Police Force on 14 October
1991. The inister claimed that this was not his understanding.
(1) Is it true that the Minister has, outside this House today, told

journalists that in fact there were two investigations into the
member?

(2) Is it true that there was an investigation by the police internal
affairs section, which looks into allegations of corruption against
police officers?

(3) Is it also true that there was a further investigation by police
internal investigations relating to use of police premises for real
estate deals and the use of police resources far matters relating to
Wanneroo City Council?

Mr WIESE replied:
(I)-(3) 1 stated publicly this morning that there were two investigations. The first

investigation is the one that has been the subject of all of the discussions
that have taken place in this Parliament and outside it in relation to the
member for Wanneroo, the farmer policeman Mr Wayde Smith. The first
of those investigations was an internal affairs investigation. That is the
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investigation which was closed at the end of February or the beginning of
Murch 1991. The result of that investigation was that Mr Wayde Smith
had done nothing wrong; he was cleared by that investigation. Subsequent
to that, an internal investigation was held into the matters relating to his
service as a policeman and his work out of the CEB office, which I
understand related to use of telephones within that office. flat is the
second investigation to which I referred. That investigation was never
completed because, on 14 October, Wayde Smith resigned from the
department.

JANDAKOT STRATEGY REPORT - COMPLETION. IMPLEMENTATION
364. Mir BOARD to the Minister for Planning:

When will the Jandakot land use and management strategy be completed
and implemented?

Mr LEWIS replied:
The Jandakot strategy report is being prepared by the Department of
Planning and Urban Development and is expected to be completed early
in the new year. The policies contained therein will then be considered by
the Government and implemented after adoption by it. The strategy has
been a useful tool in working out a major planning amendment that will be
announced in the very near future. That amendment relates to the south
west corridor in approximately four or five weeks the Government will
announce two major amendments that will bring on an additional 5 000 or
6 000 urban lots in that region. The work that has been done has been
useful in the development of that strategy and has allowed the
Government to bring forward a major amendment that the previous
Government did not have the ability to bring forward.

MEMBER FOR WANNEROO - KYLE REPORT, CLEAN BILL OF HEALTH
CLAIM

365. Dr LAWRENCE to the Minister for Local Government:
I refer the Minister to the so-called Kyle committee inquiry into the City
of Wanneroo and to the comments by the member for Wanneroo as
reported on ABC television news last night and in The West Australian
newspaper today. Specifically, the member claimed that the report gave
him an absolute and total clean bill of health. I refer also to comments by
the committee chairman, Peter Kyle, later today that the committee did not
clear the member. In fact, Mr Kyle said that his committee was seriously
concerned about the member's activities, particularly in relation to the
deliberate use of an incorrect address for enrolment and to an issue
involving "questions of intimidation and allegations of intimidation to the
inquiry'. Is the member for Wanneroo correct in claiming that the Kyle
report gave him a total clean bill of health?

Mr OMODEI replied:
I am aware of the report to the City of Wanneroo, but I am not aware of
the areas to which the Leader of the Opposition has referred. I will make
myself aware of the comments made in the newspaper today and the
comments made in the report. However, while I am aware of the report, I
am not aware of its detail.

POLICE - COMMUNITY POLICING
Vehicles, Sales Tax Exemption Remtoval

366. Mir MARSHALL to the Minister for Police:
In view of the fact that community policing in the Murray district and
other areas relies on access to a vehicle by its policing officer -
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(1) Is the Minister aware that the sales tax exemption for community
police sponsored vehicles has been removed?

(2) Does the Minister intend to review the sales tax problem that has
caused these voluntary organisations to lose a vehicle?

Mr WIESE replied:
(1)-(2)

I am aware of the problems relating to sales tax exemption and the effect it
has on the Community Policing Council and its ability to have access to
vehicles which have been donated by various motor vehicle companies
throughout Western Australia. The Police Department has briefed me on
the impact of that loss and I have had extensive discussions with the
Community Policing Council about this issue. I advise the member for
Murray that as a result of those discussions the Community Policing
Council and the Police Department made some very strong approaches to
the Federal Government to exempt the council from the amendments to
the sales tax legislation which came into effect on I January this year.
The initial applications to the Federal Government were unsuccessful and
the Community Policing Council has made a further approach to the
Federal Government and the Australian Taxation Office in an endeavour
to obtain a 50 per cent concession on sales tax for vehicles leased to the
council for a 12 month period as opposed to the current situation which is
that if the vehicle is kept for two years a 100 per cent concession is
applicable. If the concession is approved it will be of great assistance to
the Community Policing Council in obtaining access to vehicles. To date
a response has not been received from the Federal Government. It is of
concern to me that the Federal Government does not seem to want to take
any notice of the approaches which have been made by the Government.

Mr Catania: The Opposition did that two months ago.
Mr WIESE: The approach I am referring to was made well and truly before that.

The meetings I had with the Community Policing Council were probably
more than four months ago. The Government is negotiating with a major
motor vehicle distributor to obtain access to vehicles. If a 50 per cent
exemption is pranted for a 12 month period I am suit that vehicles will be
obtained from motor vehicle distributors, as has been the case in the past.
and community policing activities will continue.

MEMBER FOR WANNBROO - CONTRADICTORY CLAIMS
367. Dr LAWRENCE to the Premier

I refer the Premier to the numerous contradictory claims made by the
member for Wanneroo concerning his financial and personal affairs.
(1) How does the Premier explain that the member claimed on

Tuesday that he had no business dealings with Dr Wayne
Bradshaw, but subsequently admitted to being a co-director with
Mr Bradshaw of three companies as well as having the power of
attorney for Dr Bradshaw?

(2) How does he explain that the member for Wannerno claimed
yesterday that he was an alternative director for only six or seven
months when, in fact, it was 14 months?

(3) How does he explain that the member for Wanneroc has claimed
that the Kyle report gave him a total clean bill of health when, far
from clearing him, it raised serious questions about his behaviour?

(4) Given that the Minister for Police has confirmed that the member
resigned from the Police Force before investigations were
completed, what action does he intend to take?
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The SPEAKER: Again that question does not fall within the Premier's
responsibilities, but if he wishes to answer it he may do so.

Mr COURT replied:

The member for Wannemoo has publicly explained his relationship with
Dr Wayne Bradshaw. Perhaps some members opposite might now want
to publicly explain outside this House what their relationships were with a
few people around this town because they would not divulge that
information when they were in Government.
I have said to the Leader of the Opposition that if she believes the member
for Wanneroo has done something improper, she should not continue this
game of innuendo and of dragging his name through the mud. The Leader
of the Opposition said in this Parliament when she was Premier that she
wanted to lift the standards of this House and that members should show
themselves to be people who do not slur, who do not abuse, who do not
leak private information about individuals, and who do not slander and
give misleading information about members of the public. If the Leader
of the Opposition wants to say that the member for Wannerno has engaged
in some improper activity, she should get up in this House and say so or
go outside this House and say so. For some reason, members opposite
believe it is suspicious behaviour for the member for Wanneroo to have
had a debt of $900 000 at one stage in his life but it is perfectly okay for
former Prime Minister Hawke to have assets of $7m when he stated to the
Federal Parliament year after year that he did not have any assets.
Members should not be hypocritical.

INDUSTRIAL RELATIONS LEGISLATION - FEDERAL MINISTER,
EXTERNAL POWERS THREAT

368. Mr TRENORDEN to the Minister for Labour Relations:
Can the Minister inform the House on what basis the Federal Minister for
Industrial Relations is threatening to invoke external powers in the
industrial relations area and how this would affect Western Australia?

Mr KIERATH replied:
Tomorrow, a Ministers of Labour Advisary Council meeting will be held
in Canberra to discuss the Federal Government's industrial relations
legislation. I decided that I would stay here because of the importance of
the workers' compensation legislation to the State Government, but I have
sent my chief policy adviser and an officer from the Depar tment of
Productivity and Labour Relations to that meeting. We have here the
same situation that we have seen with Mabo, where the Federal Labor
Government is threatening to impose its powers on the States. It is saying,
'"We do not care what the States want; we will oppose their will." It is
interesting to look at the Federal Government's track record. All the way
through work on our industrial relations legislation we have consulted
with the different groups, whereas the Federal Labor Government has had
meaningful negotiations only with the Australian Council of Trade Unions
and not with any of the State Governments.
The International Labour Organisation recommendations upon which the
Federal Minister for Industrial Relations has based the use of external
powers are those for the minimum wage, protection against unfair
dismissal, 12 months' parental leave, and non-union agreements. All of
those elements are part of our Minimum Conditions of Employment Bill.
What really upsets the Labor Party at both the State and Federal level,
particularly at the Federal level, is that we have achieved in six months
what it could not do in 10 years. At the State level, we have given people
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a real safety net. We have included all of those ILO recommendations; we
have added a technological change and a redundancy provision; and we
have also added annual and sick leave provisions.
The only barrier to our introducing the Minimum Conditions of
Employment Bill has been the tactics of the State Opposition in both
Houses. The Opposition is holding up the passage of that legislation. The
Trades and Labor Council also played a large part in this because it
refused to have meaningful negotiations with us until after the passage of
that Bill through this House. Therefore, it is ridiculous for Federal
Minister Breictoin to say that he must force us to do something in Western
Australia when we have done it already. Our Bill was in the House way
ahead of his Bill. His Bill is still to hit the Parliament. The big problem
that Brereton has with the 11.0 convention is freedom of association. That
is what he does not want as part of our Bill. He is petrified about freedom
of association because it will take away the exclusive monopoly rights of
certain trade unions.
The Constitution prohibits the use of external powers. Mr Brereton does
not need to use them in Western Australia. Recently I spoke to a
prominent trade union official who told me that during the last Federal
election they had paid the piper and that the Federal Minister would never
win against the ACTIJ because it was finally playing their tune.
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